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IMPLIED WARRANTIES OF QUALITY IN SALES OF 
ARTICLES UNDER PATENT OR TRADE NAMES 


In a Wisconsin case decised some years ago,’ the president of a 
company engaged in the manufacture and sale of vacuum cleaners 
approached a prospective purchaser, the Wisconsin Light & Power 
Company, for the purpose of inducing the latter to buy one of the 
former company’s machines. After a demonstration a written order 
was given for two of the seller’s “Model H Vacuum Cleaners”, 
which were in due time shipped to the Wisconsin company. The 
buyer claimed that the cleaners would not operate satisfactorily, 
one of them not at all, and refused to pay for them, re-shipping them 
to the seller. The vacuum cleaner company failed to accept the 
buyer’s view of the situation, and brought suit for the purchase 
price. Although there were other matters in the case, the point 
significant for our discussion is that the Wisconsin court apparently 
decided that there was no warranty by the seller that the machines 
would operate as vacuum cleaners, saying, “An inspection of the 
written order discloses that the vacuum cleaners ordered and pur- 
chased are therein specified by their own trade name under which 
the plaintiff offered them in the market. These facts preclude the 
claim that the contract of purchase implies a warranty of fitness.” 
The authority cited for this view was section 15 of the Uniform Sales 
Act, and certain Wisconsin cases, to which attention will be called 
later. 

The law of sales, as is well known, is codified in many states in- 
cluding Wisconsin by the Uniform Sales Act The provisions on im- 
plied warranty, of quality and fitness are contained in section 15, 
which is as follows: 





Ohio Electric Co. v. Wisconsin-Minnesota Light « Power Co., (1915) 161 Wis. 
632 
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“Subject to the provisions of this act and of any statute in that be- 
half, there is no implied warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under a contract to sell 

sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes known to 
the seller the particular purpose for which the goods are required, and it 
appears that the buyer relies on the seller’s skill or judgment (whether he 
be grower or manufacturer or not) there is an implied warranty that the 
goods shall be reasonably fit for such purpose. 

(2) Where the goods are bought by the description from a seller who 
deals in goods of that description (whether he be the grower or manufac- 
turer or not), there is an implied warranty that the goods shall be of 
merchantable quality. 

(3) If the buyer has examined the goods, there is no implied warranty 
as regards defects which such examination ought to have revealed. 

(4 In case of a contract to sell or a sale of a specified article under 
its patent or other trade name, there is no implied warranty as to its fitness 
for any particular purpose. 

(5) An implied warranty or condition as to quality or fitness for a 
particular purpose may be annexed by the usage of trade. 

(6) An express warranty or condition does not negative a warranty or 
condition implied under this act unless inconsistent therewith.” 


The court is evidently relying on subdivision 4 of the 15th sec- 
tion of the act, and it must be admitted that the words thereof fur- 
nish considerable justification for the court’s view. The question 
squarely presented is: If a vendor, though a manufacturer, sells his 
goods under patent or trade name, whatever that may mean, is 
there no warranty that they are at all suitable for the purposes, for 
which they are made and sold; does the jeweler selling a Waltham 
watch, not warrant that it will keep time; does the seller of a Ford 
automobile, though a manufacturer or dealer, not warrant that it will 
run? Two more Wisconsin cases may help decide this query. In 
Northwestern Blaugas Co. v. Guild (1919), 169 Wis. 98, the plain- 
tiff had the exclusive agency for the sale of Blaugas plants for gen- 
erating gas for lighting and cooking in private establishments. With 
the plant proper it was necessary to have certain fixtures, and the 
contract of purchase provided that these might be obtained wherever 
the vendee might desire, but the approval of the fixtures must be 
given by the vendor, as all fixtures would not work properly with 
the gas plant. The vendor, however, sold such fixtures itself, and 





*Wisconsin Statutes, 1923, Sec. 121.15. The 14th section deals with the im- 
plied warranty that in sale by description the goods shall conform to the de- 
scription. The 16th section deals with warranties in case of sale by sample. 
Neither of these are within the scope of the present article. 
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they were described in its catalogue. The purchaser in this case 
bought both plant and fixtures from the plaintiff, but, when in- 
stalled they would not operate satisfactorily. The jury found that 
it was because of defects in the fixtures. The court held, however, 
that there was no implied warranty by the plaintiff as to such fixtures. 
It was of the opinion that the only warranty possible was that of 
fitness for a particular purpose, and, as to this, the court said, “It 
will be noticed that the implied warranty arises by virtue of this pro- 
vision, when the buyer ‘makes known to the seller the particular 
purpose for which the goods are required, and it appears that the 
buyer relies on the seller’s skill or judgment.’ That is not the case 
here. The fixtures were ordered from the plaintiff’s catalogue. They 
were standard fixtures and sold by a trade name. Under such cir- 
cumstances, no implied warranty arises.” Although it would seem 
that the buyer in this case did make known by implication, at least, 
the purpose for which the fixtures were required, and did rely on 
the seller’s skill and judgment, buying from him instead of another 
so as to be sure that the fixtures were suitable for the plant, 
the court yet held that the case was not within the statute, and that 
no warranty was possible. In Fox v. Boldt (1920) 172 Wis. 333 the 
seller was a dealer in agricultural machinery. The buyer who was 
engaged in the business of threshing grain, ordered of the seller 
by written contract, “1 12-25 H.P. Fair-Mor Tractor”, which was 
shipped to the sellers’ place of business and delivered to the buyer, 
The tractor continually breaking down, in a manner that seemed to 
indicate serious defects in material and workmanship, proved unable 
to operate the threshing machine. The court said, “The statute, 
(Sub. (4), Sec. 1648t-15) provides that ‘In the case of a contract 
to sell or a sale of a specified article under its patent or other trade 
name, there is no implied warranty as to its fitness for any parti- 
cular purpose.’ There was therefore no warranty that the engine 
would develop any particular horse power, or that it was suitable for 
any purpose, either express or implied, coupled with the contract of 
sale.” 

The Wisconsin court, therefore, has apparently answered in the 
negative the question previously asked. The court seemingly holds 
that if the seller, whether manufacturer, producer, or dealer, will 





*The court, however, further held that under the 5th subdivision of 
section 1684t-15 there was an implied warranty by custom or usage of trade that 
the machine should be a new and not an old one, and the buyer was not thus left 
utterly remediless. For a critique of this aspect of the case see, 1 Wis. L. Rev. 418 
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but label his goods by some special name, he does not warrant their 
fitness for any purpose, even that for which they are made, nor does 
he warrants the goods even as against defects. Decisions in the New 
York Supreme Court have agreed with the Wisconsin court in this 
matter. It has been held by that court that in a the case of a sale 
by the manufacturer of an “Empire Mechanical Milker” ordered 
from a catalogue there was no implied warranty of its fitness for that 
task,‘ and that in the case of the sale of “Sure Seal Caps” for fruit 
jars there was implied warranty of fitness for that purpose as they 
were sold under a trade name.’ In Quemaloning Coal Co. v. Sani- 
tary Earthenware Co. (1915) 88 N.J.L. 174, the New Jersey court 
held that in the case of purchase of “Ralphton Smokeless Coal”, 
known to be for the purpose of baking pottery, there was no implied 
warranty to protect the buyer against damages to his pottery caused 
by defects in the coal. Other courts have also given apparent ap- 
proval to a similar construction of the statute.® 

The question then is, is this a just, an intended, or a necessary 
construction of the Sales Act. 

Looking at the matter apart from previous specific authority it 
may be well to get our bearings by a reference to fundamental 
principles. A warranty in sales has been defined as “an express or 
implied agreement, collateral hut annexed to the agreement to trans- 
fer the title, by which the seller undertakes to vouch for the title, 
quality, or condition of the thing sold.’’? The Wisconsin court® has 
spoken of it as follows, “Any assertion or affirmation made by the 
seller to the purchaser during the negotiation to effect the sale, 
respecting the quality or efficiency of the machine sold, will be re- 
garded as a warranty, if relied upon by the purchaser in making the 





‘Empire Cream Separator Co. v. Quinn, (1918) 171 N.Y.S. 413 

‘Sure Seal Co. v. Loeber, (1916) 157 N.Y.S. 327 

*Matteson v. Legace, (1914) 36 R.I. 223. Although it appeared that the 
purchaser relied on the seller a heating contractor, to furnish a plant sufficient 
to heat his skating rink, the contract provided for a “1-5-28-5 section Ideal 
Sectional Boiler.” It was held under the 4th subsection of section 15 that there 
was no implied warranty of fitness for the particular purpose. 

Boston Consolidated Gus Co. v. Folsom, (1921) 237 Mass. 565. Seller 
instalied a gas heated boiler in buyer’s home. It was sold as a 
‘four section Kane gas fired steam boiler’, and hence was a sale of a specified 
article under its patent or other trade name. As to such sale under section 15, 
clause 4 of the act there is no implied warranty as to its fitness for any 
particular purpose.” It does not appear in the report what the exact objection 
to the boiler was, but apparently it cost an exorbitant sum to operate. 

II Mecnem Sates, 1061 
*Neave v. Arntz, (1882) 56 Wis. 174 
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purchase.” As we are not at the present interested in the remedies 
afforded the buyer for a breach of such agreement or affirmation, 
but only in its existence, a warranty for our purpose is simply a 
promise on good consideration by the seller that certain conditions in 
regard to the thing sold are true.’ Where such a promise is express 
it follows as of course that it should be enforced. The buyer has 
paid good consideration for an advantage promised him by the 
seller, and the latter should be held to his bargain. But we are 
now talking, not of express, but of implied warranties. The seller 
although he may not have actually said anything in respect to the 
condition of the goods is yet held to the same liability as if he had 
made such express promise. In other words a promise or warranty 
on his part is implied. Why is this? 

In the civil law, as developed by the praetors at Rome, not only 
did the seller have to perform literally, but also he was required to 
do all that good faith required. Under this doctrine there were im- 
plied warranties against defects in the article sold.*° On the other 
hand the common law held to sterner doctrines. There the maxim 
was “caveat emptor”, let the buyer beware. If he wanted a promise 
from the seller as to the nature of the thing sold he must obtain 
one, or go without.’ But in time this gave way to a more liberal 
view. Certain warranties, though not expressly made were seen to 
inhere in the contract itself. One such apparent implication was 
that the seller had the title necessary to support a sale of the goods. 
“The seller by the very act of selling holds out to the buyer that he 
is the owner of the articles he offers for sale..... A purchaser 
under such circumstances would naturally be led to the conclusion 
that by offering the article for sale, the seller affirms that he has 
title to sell, and that the buyer may enjoy that for which he parts 





*Formerly the distinction between collateral warranties, and what were 
mere terms or conditions of the contract was very important giving rise to 
subtle and technical distinction relating to the remedy of the buyer in case of 
breach, whether of warranty or condition. In the Sales Act, however, the im- 
portance of the distinction has dwindled, the definition of warranty being broad 
enough to cover both warranty as defined by Professor Mechem, and any promise 
contained in the contract. See WiLListon SaLes, p. 223. For a different view see 
the article by Professor Howard Smith, in I Wis. Law Rev. 386, 403. 

Sohme, INsTITUTES oF RoMAN Law 396 

NWilliston Sates, p. 287, 301; Mechem, Saves, p. 1121, 1128. This is probably 
an instance of the failure of all law in its early stages to go outside of what 
was actually said, written, or done by the parties. The transaction as 
physically manifested, was the limit of the rights and liabilities of the parties. 
This was also true in the earlier Roman law. Pound, The End of Law, Harv. 
L. Rev. 195, 203, 204. 
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with his money.’"* So as to the warranty of quality, Lord Ellen- 
borough, in an early case, said, “The intention of both parties must 
be taken to be that it shall be salable in the market under the denom- 
ination mentioned in the contract between them. The purchaser 
cannot be supposed to buy goods to lay them on a dung hill.”** In 
another often cited case, the English court said, “It must be assumed 
that the buyer and seller both contemplated a dealing in an article 
which was merchantable. The buyer bought for the purpose of sale, 
and the seller could not on any other supposition than that the articie 
was merchantable have found a customer for his goods, and the buyer 
must be taken to have trusted to the judgment, knowledge and in- 
formation of the seller, as it is clear that he could exercise no 
judgment of his own; and this appears to be the root of the doc- 
trine of implied warranty.”'* The doctrine of implied warranty 
rests therefore on the presumed, though unexpressed, intent of the 
parties; that under certain circumstances the buyer is justified in 
assuming that the seller by the very act of making the sale is promis- 
ing that certain things,—too patent to require express mention— 
are true. Now whether such an assumption is justified may depend 
on the circumstances. While this principle of presumed intent is 
back of all the cases, the law, as might be expected, has placed the 
situations in somewhat arbitrary categories, in some of which it 
holds the seller to a warranty, and in some of which it does not. It 
remains to be seen into which category such sales as were involved 
in the Wisconsin cases mentioned at the beginning of this article 
should fall. This will be largely a question of what the prior law 
was and what the Sales Act requires. 

Now the Sales Act is not an independent piece of legislation but is 
obviously based on the common law. The particular provisions on 
implied warranty are taken almost literally from the English Sales 
of Goods Act, which in turn was intended to express the common 
law of England. The learned draftsman of the Sales Act is of the 
opinion that it imposes a greater liability on the seller than was the 
case previous to the Act in many American jurisdictions.“° We 
must therefore inquire what this law was. To answer this question 
it is necessary to distinguish several situations. In the first place 
we have the warranty of quality, or as it has been called of “merchant- 





“Eichholz v. Bannister, (1864) 17 C.B. (n.s.) 708 
“Gardiner v. Gray, (1815) 1 Campb, 141 

“Jones v. Just, (1868) L.R. 3 Q.B. 197 
Williston Sates, p. 335 
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ability’. This term, when we come to consider more in detail the 
Sales Act may need further definition, but for the present it may 
be taken to mean that the goods miust be of such quality as to be 
salable in the market under the description given them in the con- 
tract of the parties. Secondly there is the warranty of fitness for 
a particular purpose. The goods may be of good quality, salable 
under the name by which the parties have designated them, and yet 
be purchased for some specific purpose, for which they are not 
suited. For example, a certain kind of varnish may be excellent for 
interior work, and yet utterly unsuited for places where it comes 
into contact with moisture. There are circumstances where the 
primary purpose of the purchase is to obtain goods fitted for a 
particular purpose, and not merely to acquire good merchandise. Then 
another division of the subject may be made, depending on whether 
the goods, which are the subject of the sale, are specified goods, capa- 
ble of being inspected by the purchaser, or whether the contract is 
merely for goods of a certain description, to be afterwards selected 
by the seller. Lastly we will find that the American decisions make 
a distinction between those cases where the seller is a manufacturer or 
grower of the thing sold, and where he is not in such a position. A 
diagram of the situation would be somewhat as follows. 


I. Warranty of quality. 
1. Sale by description. (No specific goods being ascertained at the 


time of the contract, and the description being necessary to identi- 
fy the subject matter of the contract.) 


2. Sale of specific goods, but the goods not accessible for inspec- 
tion at the time of the contract. 


a. Seller a manufacturer or grower. 
b. Seller not a manufacturer or grower. 


3. Sale of specific goods then present and accessible for inspection. 
a. Seller a manufacturer or grower. 


b. Seller not a manufacturer or grower. 
II. Warranty of fitness for a particular purpose. 
1. General doctrine. 
2. Sale of a known, described, and definite article. 


I. 1. Proceeding now to examine the subject in the order that 
is above suggested,*® we will first take up the case of the warranty 





“It is not the purpose of the writer to enter into an exhaustive study of the 
many cases at the common law under the subject of implied warranties. The 
material referred to will be therefore principally the Wisconsin cases on the 
points involved, with references to the leading text books, and annotated cases 
where further authorities are collected. 
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of quality where the contract is for the sale of goods, afterwards to 
be made or selected, and identified solely by the description. Here 
it is but an implied term of the contract that the seller must supply 
goods, which are salable in the market under the name by which 
they are designated in the contract of sale, or as the legal phrase is, 
goods which are merchantable. In Morehouse v. Comstock, (1877) 
42 Wis. 626, there was a contract for the purchase of a car- 
load of “Michigan apples” from a commission merchant in Mil- 
waukee. The court held that there was an implied warranty on 
the part of the seller that the goods should be conformable as to 
kinds, condition, and quality to such goods as would be understood 
by the trade, as meeting the definition “Michigan apples”. This is 
the law everywhere, and it makes no difference whether the seller 
be the manufacturer or grower, or not. It is merely the interpreta- 
tion of the terms of the contract in the sense in which the parties 
must be taken to have used them."* 

The cases under the second subdivision present greater difficulties. 
Here the parties have agreed on the subject matter of the sale, and 
no construction of the contract is necessary to identify the thing 
sold, both the buyer and seller having a particular chattel in mind. 
Professor Williston is of the opinion that in such case the warranty 
of the seller can only be quasi-contractual; but there seems no diffi- 
culty in saying that it might still be implied in fact that the sense 
of the transaction was that the seller, though not making it a condi- 
tion precedent to the passing of the title to the subject matter of the 
sale, did yet vouch that the goods were merchantable. In the rude 
but vigorous language of Lord Ellenborough, “the purchaser can- 
not be supposed to have bought the goods to lay them on a dung 
hill”. Where the seller is the manufacturer or producer of the 
goods, there is unanimity in holding that he impliedly warrants the 
merchantability of the goods.’* In Merriam v. Field, (1869) 24 
Wis. 640, (1872) 29 Wis. 592, (1876) 39 Wis. 578, there was a 
sale by the producer of certain lumber in rafts, which the buy:-r 
could not examine to ascertain the quality: The court held that there 
was an implied warranty that the goods should be merchantable. 
Where the seller is not the manufacturer Lut a mere dealer in the 





“Williston, Sates, 303; II Mechem, Sates, 1157; See cases collected in the 
following notes, 14 L.R.A. 492; 35 L.R.A. (n.s.) 285; 21 A.L.h. 369. The follow- 
ing Wisconsin cases are also in accord, Ketchum v. Wells, (1865) 19 Wis 25; 
Berry v. Wadhams Oil Co. (1914) 156 Wis. 588. 

*Williston, Sares, 306, II Mechem, Sates, 1132, 1157, 21 A.L.R. 370 
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goods, the rule is perhaps not so certain.’® yct here also there is ex- 
cellent authority to the effect that there is a warranty that the goods 
shall be merchantable. The English cases of Gardiner v. Gray, (1815) 
4 Campb. 144, and Jones v. Just, (1868) L.R. 3 Q.B. 197, were cases 
of a sale by a dealer of specific goods not subject to examination. 
The Massachusetts court has held that in the case of the sale of a 
specific lot of ice not subject to examination there was an implied 
warranty that it was such “ice” as would constitute a salable article 
of commerce under that designation.2® The Wisconsin court in 
Merriam v. Field, while laying some stress on the fact that the 
seller of the logs in that case was also the manufacturer, did not 
base its decision on that point, but rather placed it on a general rule 
governing sales of articles not subject to inspection. 

In the third subdivision of the main heading we meet with 
“caveat emptor” in the full vigor of the doctrine. Where the seller 
is not the manufacturer or grower of the goods it is well settled that 
he is not responsible for their quality. A leading case is Barnard v. 
Kellogg, (1870) 10 Wall. 383, where wool in bales was sold by a 
commission merchant. The buyer examined some of the bales 
but not all, and when they were opened it was found that the 
interior was filled with damaged wool entirely unsalable. It was 
neither customary nor convenient, though it was possible, to open 
the bales and make a complete examination. The court held that 
there was no implied warranty protecting the buyer under these 
circumstances. The justification of this ruling is that the seller is 
not a trustee or guardian for the buyer, the goods are present, and 
the buyer may make his own judgment as to their quality or fitness. 
If he desires a warranty of quality he should ask for one, and it 
is his own fault if he does not procure it. The rule is the same 
whether the defect be one easily discoverable by examination or 
not, as long as the goods are at hand, and such examination as the 
goods are capable of can be had. The seller is in the same situation 
in this respect as the buyer. Of course, the rule gives way when 
the seller has knowledge of the inferior nature of the goods, or 





Professor Williston without differentiating this situation and the one in 
the following section says that the general American rule is that there is no 
warranty in the case of a sale of specific goods by one not a droducer. Williston, 
Sates, 309. The writer does not claim to have examined all the cases on this 
subject. For an apparently contrary view to Professor Williston’s see II Mechem, 
Sages, 1157, 21 A.L.R. 370. 

*Murchie v. Cornell, (1891) 155 Mass. 60 
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is guilty of fraud in any way.*'| Where the seller is also the manu- 
facturer or grower of the goods different considerations arise. Here 
it may be supposed that he has superior knowledge as to the quality 
and condition of the goods he is selling. The Wisconsin court in an 
early case expressed it in this way, “When a manufacturer sells his 
fabric for a fair price, the law implies a warranty on his part that 
it shall answer reasonably the purpose for which it was manufactur- 
ed and purchased. The principle of caveat emptor does not apply. 
The manufacturer is presumed by his skill and art to understand 
the construction of his machine and its adaptation to the purpose 
for which it was designed. The purchaser is not. The former holds 
it out to the world as equal to his representations of its object, pur- 
pose, and capacity, and the latter has the right to rely upon such 
representations and to require their realizations.”** In Boothby v. 
Scales, (1871) 27 Wis. 626, there was a purchase from a manufact- 
urer of a fanning mill, which failed to clean grain properly. The 
court said, 


“It is well settled that where the manufacturer sells an article for a 
fair price, the law implies a warranty, that it is reasonably fit for the 
use for which it is manufactured or purchased. * * * The buyer of a manu- 
factured article like a fanning mill or other similar machine, having no 
previous skill or experience, cannot ascertain from mere inspection whether 
it will operate well or not, or whether it was reasonably suited to the pur- 
pose for which it was made, and to which he intends to apply it. Nothing 
short of an actual trial or experiment will determine those questions. As 
well might an unskilled person be required to ascertain and take notice at 
his peril whether a watch will keep time by looking at its cases or machin- 
ery and the parts of which it is composed, when in treaty with the manu- 
facturer for it, and when the manufacturer knows it is wanted to keep 
time, and sells it for that purpose, and receives a fair price for a good 
article. It would be a strange doctrine to apply to such a case, if the 
watch turned out upon trial to be worthless, that the purchaser’s eyes were 
his guide, and he himself the judge from mere inspection, and that the 
manufacturer could retain the price, giving nothing for it in return. Such 
is not the law, and clearly never ought to be.” 


These Wisconsin cases present the view of the subject in the 
United States and England.** 


In any of these cases of warranty it is obvious that the buyer 
should not have the benefit of an implied warranty when the defect 





See II Mechem, Sates, 1128, 14 L.R.A. 493; Emmerton v. Matthews, (1862) 
7 Hurlst. & N. 585; Hart v. Wright, (1837) 17 Wend, 267 

2Walton v. Cody, (1853) 1 Wis. 420 

II Mechem, Sares, 1132; Williston, Sates, 306 
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in the goods is obvious, or when he has inspected them in such a 
way as would reveal the defect to the ordinarily intelligent man. The 
matter is not involved in the principal cases we are considering and 
no further time will be spent upon it.** 

In taking up the question of implied warranty of fitness for a 
particular purpose, we find that the cases are in some confusion as 
to use of the term. But the principles that apply here are not 
greatly different from those that apply in the cases of warranty of 
merchantable quality. The following cases taken from the Wiscon- 
sin reports are typical. An owner of a mine orders from a manu- 
facturer a pump to be made for him for the purpose of removing 
water from his mine.” A dealer in provisions purchases meat, 
which on account of the peculiar conditions surrounding his busi- 
ness must be an article which will keep for long periods of time.*® 
A carriage maker orders varnish for the purpose of varnishing his 
carriges. ** In all these cases the essence of the contract is not the 
sale of a specific article, but the furnishing by the seller to the 
buyer of any article which will satisfy the given purpose. It is 
the purpose and not the article which is the real subject matter of 
the contract. The article may be merchantable and of good quality 
for some purposes, but if it is not suited for the buyer’s purpose the 
seller has not fulfilled his contract. Accordingly the rule is well 
settled that where there is not the sale of a specific chattel, but 
the buyer simply makes known to the seller the particular purpose 
for which he desires the goods, and trusts to the seller to furnish 
him with such goods, there is an implied warranty of fitness for 
that purpose.”® 

But is there any significance in the words “particular purpose”? 
Suppose that the article furnished, for example, the pump to clear 
the water from a mine, is not only unsuited for that particular task, 
but is also totally unfit by reason of defects in material, workman- 
ship, or design, for purposes of pumping water in any place. It is 
obvious that the buyer should have a remedy here as well as where 





“See the Sales Act, Sec. 15-3 

*Getty v. Rountree (1850) 2 Pin. (Wis.) 379 

**Leopold v. Van Kirk, (1870) 27 Wis. 152 

“Bird v. Mayer, (1859) 8 Wis. 362 

*Besides the cases cited in the three previous notes see Fisk v. Tank, (1860) 
12 Wis. 276; Charles Baumbach Co. v. Gessler, (1891) 79 Wis. 567; II Mechem 
Sates, 1160-66; 22 L.R.A. 189; 6 L.R.A. (n.s.) 180; 15 L.R.A. (n.s.) 868; 31 L.R. 
A. (n.s.) 783; 34 L.R.A. (n.s.) 737. 
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the unfitness is one for his purposes alone, and the cases so hold.”® 
There is more than unfitness for a particular purpose, there is really 
unmerchantable quality or at least an equivalent to it. A watch that 
will not keep time, a pump that will not pump, a machine for clean- 
ing grain that will not clean grain, none of them deserve the names 
by which the seller sells them, and they should not be held merchant- 
able under such names. In this case the same principles should apply 
as in the case of unmerchantability just discussed. 

Now the basis of warranty for fitness for a particular purpose is 
the same as that of the warranty of merchantable quality. Fitness 
for a particular purpose may be the very essence of the seller’s con- 
tract, the thing which he promises to do, or it may be a warranty an- 
nexed because the buyer is relying on the act of sale as affirming 
the fitness for the purpose for which the goods are bought. Accord- 
ingly where the buyer is not thus justified there is no warranty. An 
obvious case is McQuaid v. Ross, (1893) 85 Wis. 492. Here was 
the sale of a bull known to be purchased for breeding purposes, but 
which turned out to be impotent. The court in holding that there was 
no warranty said, “The doctrine of implied warranty appears to be 
founded on an actual or presumed knowledge by the vendor, as 
manufacturer, grower, or producer, of the qualities and fitness of 
the thing sold for the purpose for which it was intended or is de- 
sired, so far as such knowledge is reasonably attainable. The rule 
must be held to have a rationai foundation, and not to be of a 
purely arbitrary character. It does not impute to the seller knowl- 
edge as to qualities or fitness which no human foresight or skill can 
attain, and raise an implied warranty in respect to them when the 
vendor and purchaser are in equal condition as to means of knowl- 
edge, or the latter must have understood from the nature of the case 
that the information, experience, and knowledge of the vendor are 
not superior to his own. The case we are considering is not one 
where the buyer can be said necessarily or at all to have trusted to 
the judgment or skill of the manufacturer, grower, producer, or 
dealer, instead of his own.”* Another case is Logeman Bros. v. 
Preuus Co., (1907) 131 Wis. 122, where the owner of a punch press 
in a machine shop ordered certain attachments for the accomplish- 
ment of certain special work which he required. The attachment 





*See Boothby v. Scales (1871) 27 Wis. 626; stated supra. p. 394; Kelsey v. 
J. W. Ringrose Net Co., (1913) 152 Wis. 499; Shepherd v. Pybus, (1842) 3 Man. 
and G. 868. 

See also White v. Stelloh, (1889) 74 Wis. 435. 
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failed to work, not because of defects in the material or workman- 
ship, but because of the inherent difficulty in fitting such an attach- 
ment to the buyer’s press. The court said, “An implied warranty 
does not arise merely because the seller or manufacturer is person- 
ally wiser, more learned, or more experienced than the purchaser. It 
is entirely impersonal. It assumes in the case of a manufactured ar- 
ticle coming within the rule of implied warranty that the manufactur- 
er has made it and sold it to do the work for which it was intended, in 
legal effect contracting that it will do such work. This excludes all 
known experimental devices, all additions or annexations to another 
machine not manufactured or delivered by the seller where the capa- 
city to do the work intended must be the joint capacity of the new de- 
vice and the old machine.”’ 

Now if the rule of implied warranty of fitness for a particular 
purpose applies only when the buyer is justified in relying on the 
seller’s skill or judgment, it is manifest that the rule does not apply 
when the buyer chooses the article and excrcises his own judgment 
as to its fitness for his purpose and does not rely on the seller’s. 
This should be the rule, whether the sale is of an article then present 
and subject to investigation, or whether the buyer orders of the 
seller some known, defined, and described article. The seller carries 
out his part of the contract by supplying the article. The leading 
case in Wisconsin is Milwaukee Boiler Co. v. Duncan, (1894) 87 
Wis. 120. Here the buyer ordered of the manufacturer a steam 
boiler, the contract providing definite specifications. The boiler 
when furnished complied with those specifications in all respects, but 
it failed to accomplish the purpose, known to the seller, for which 
it was intended. In holding that there was no warranty in this 
respect the court said, “Where a known, described, and defined arti- 
cle is ordered of a manufacturer, although it is stated to be re- 
quired by the purchaser for a particular purpose, still, if the known, 
defined, and described thing be actually supplied, there is no war- 
ranty that it shall answer the particular purpose intended by the 
buyer. Where in such a case the buyer gets what he has bargained 
for there is no implied warranty. The distinction seems to be be- 
tween the manufacture or supply of an article to satisfy a required 
purpose and the manufacture or supply of a specified, described, and 
defined article, as in this case. In the former case there may be 
an implied warranty, but in the latter case there is none.” An- 
other well reasoned case is J. J. Case Plow Works v. Niles & Scott 
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Co., (1895) 90 Wis. 590, where the defendant manufactured certain 
wheels for the use on the plaintiff's agricultural machinery. The 
case is stated by the court as follows: “The wheels were made 
specially for the plaintiff, and it specified the sizes, dimensions, and 
material, and had looked over and examined wheels of that kind 
manufactured by the defendant, which had been tested in the 
presence of the plaintiff's representatives as to their quality and 
strength, before signing the contract. In the absence of any written 
or oral warranty, it seems to be quite well established that in such 
a case as the present no warranty of the suitableness of the wheels 
for the purpose desired can be implied. The purchaser, in such a 
case, takes the risk of the fitness of the wheels for their intended 
use; and although it was stated that they were required for a parti- 
cular purpose, if the known, defined, and described kind of wheels 
was actually supplied, there was no implied warranty that they 
would answer the particular purpose intended by the purchaser, al- 
though intended and expected to do so. .... Where, however, a 
manufacturer or dealer contracts to supply an article which he 
manufactures or produces, or in which he deals, to be applied to 
a particular purpose, so that the buyer necessarily trusts to the 
judgment or skill of the manufacturer or dealer, there is in that 
case an implied warranty that it shall be reasonably fit for the pur- 
pose for which it is to be applied. . . The test in such cases is whether 
the purchaser trusts and relies upon the judgment of the manu factur- 
er, and not upon his own. This case, we think falls within the rule 
first stated. and that there was no implied warranty of the suitable- 
ness of the particular kind of wheels, with specified sizes and dimen- 
sions, required by the plaintiff.” The rule of these cases is well es- 
tablished in Wisconsin and elsewhere.” 

But it is to be noticed that the reason and justice of this rule 
can only apply to purchases for a particular purpose, and do not 
apply when the thing sold is unfit for any purpose for which such 
an article is made, and, if not fit for that purpose, is good only for 
refuse or junk. A failure to fill the only purpose for which the thing 
is manufactured is in such an event a breach of the warranty of 
merchantability as well as of particular fitness. Then too it is ap- 





"La Crosse Plow Co. v. Brooks. (1910) 142 Wis. 640; H. McCormick Lbr. Co. 
v. Winans, 1906) 126 Wis. 649; Thompson Mfg. Co. v. Genderson, (1990) 106 
Wis. 449; Williston Sates, 315; IT Mechem, Sates. 116, and the notes from the 
Lawyer’s Reports Annotated, cited in note 28 supra. 
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parent that the buyer in this case does not rely on his own judgment, 
as he does in the cases just mentioned. It is true he may purchase 
a particular article or machine, perhaps patented and with a trade 
name, but to assert that in such case the unskilled buyer is relying 
on his own judgment as to the capacity of the machine to perform 
the task for which the manufacturer made it, because he is buying 
a known, described, and defined article, seems to be ignoring the 
verities of the situation. The cases bear out this distinction. In 
Seitz v. Brewers’ Refrigerating Co., (1891) 141 U. S. 510, which 
was the case of the purchase of a certain size refrigerator of a known 
and defined character, it was said that while there was no 
warranty as to its capacity to cool the particular brewery for which 
it was supplied, there was a warranty that it would perform the 
work of a refrigerating machine. The court in holding that there 
was no breach of warranty in the case was careful to point out that 
there was no complaint as to the machine on this score. So in Wiscon- 
sin Red Pressed Brick Co. v. Hood, (1895) 60 Minn. 401 there was 
an order for “common brick’’, which was the well understood descrip- 
tion in the trade of bricks of a certain quality and kind, or as the 
court said, “a specific article of a well recognized kind or descrip- 
tion.” It was held that while there was no warranty of fitness for 
a particular purpose, there was a warranty that the bricks should 
be of good material and well made. A case quite similar to the 
principal cases we are discussing is Nettograph Machine Co. v. 
Brown, (1911) 28 Okla. 436, 34 LRA ns. 737. Here was the pur- 
chase of a patented article a “coin-controlled Nettograph machine”, 
which was supposed, on being properly induced by the insertion of 
a five cent piece, to produce a picture and to play music. The machine 
failed to furnish the promised entertainment. In spite of the fact 
that here was the purchase of a definite machine under a patent or 
trade name, the court held that there was an implied warranty of 
fitness for the purposes for which it was made. In Boothby v. 
Scale, (1871) 27 Wis. 626, from which citation has already been 
made,* there was a purchase of a known definite article, an 
“Eureka Fanning Machine’, and the manufacturer was held to 
a warranty, that it would clean grain. Other cases bear out the 
same distinction between a particular purpose, and that alone for 





See page 394. 
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which the machine was manufactured.** It is true that the Wisconsin 
court in La Crosse Plow Co. v. Helgeson, (1905) 127 Wis. 622, 
held that where a retailer took an order for and supplied a “North- 
western Cream Separator” there was no warranty that it was suited 
for the purpose of separating cream from milk, as it was the sale of 
a known, specified, and defined article. It may well be that at com- 
mon law, at least, where a customer orders of a retailer some spe- 
cific machine, which the latter procures for him, that the retailer 
does not warrant its quality or fitness in any respect, as long as 
the article supplied is the thing ordered. But it does not necessarily 
follow, that any person, whether manufacturer or dealer, can es- 
cape an implied warranty of fitness for the purpose for which the 
thing sold is made, simply because it is a definite, defined, and de- 
scribed article, nor do the cases so hold. 

In the law as it was before the Sales Act then, we accordingly find 
this situation. 


I 


1. Where the contract for sale is for an article to be afterwards 
made or selected by the vendor, there is an implied warranty that it 
shall be merchantable under the name given it in the agreement of 
the parties. 

2. Where the sale is of a specific article, but one not accessible 
for examination, there is the same warranty. 

3. Where the sale is of a specific article, accessible for such ex- 
amination as the nature of the article will permit, there is no war- 
ranty by the mere dealer, but in the case of the manufacturer or 
grower, because of his presumed superior skill and knowledge of 
the workmanship and material in the thing sold, there is such a 
warranty. 


II. 


1. Where the subject of the contract is not primarily a thing, 
but the fulfillment of a certain purpose of the buyer, there is a 





8Checkrower Co. v. Bradley, (1898) 105 Iowa, 537, (Sale of “Better Way 
earn corn cutter, Harry Wallitt’s patent’) Parsans Co. v. Mallinger, (1904) 122 
Iowa, 703, (Sale of “Parson’s Band-Cutter and Self-Feeder, a machine for use in 
connection with threshing machines); Bobrick Chemical Co. v. Presto-Lite Co. 
(1911) 160 Cal. 209, (Sale of a patented device for filling automobile tires); S. F. 
Bowser Co. v. Kilgore, (1911) 100 Ark. 17, (tank for storage of gasoline). See 
also Williston Sates, 313. 
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warranty by the seller, that the thing will fulfill that purpose. 

2. If, however, the buyer instead of the seller designates the 
particular chattel, which is sold, there is no warranty of fitness for 
a particular purpose. The exception of this last case should not 
however vitiate a warranty of merchantability or fitness for the 
purpose for which the thing sold is alone made and placed on the 
market. 


III. 


Through all the cases we have running the principle that the buyer 
is justified in relying on the seller to furnish him an article, which 
will reasonably meet his purposes. 


What has the Sales Act put in place of this? First the slate is 
wiped clean of all implied warranties, except those mentioned in 
the act. The principal warranties mentioned are two: first 
where the buyer expressly or by implication makes known to the 
seller the particular purpose for which the goods are required, and 
it appears that he relies on the seller’s skill or judgment, there is an 
implied warranty that the goods shall be reasonably fit for such 
purpose. Secondly, where there is a sale by description there is an 
implied warranty of merchantable quality. In both these cases any 
distinction formerly existing between sales by the manufacturer or 
grower, and those by one who is a dealer only are abolished.** A 
qualification is then provided that in the case of a contract to sell 
or a sale of a specified article under its patent, or other trade name, 
there is no warranty of fitness for any particular purpose. Lastly 
there is a preservation of the implied warranties, which may be an- 
nexed by the usage of trade, clearly an exceptional case. 

Let us compare the Sales Act with the classification of 
the common law as attempted by the writer. Manifestly the 
warranty of fitness for a _ particular purpose, the first 
subdivision of the Sales Act, is the first subdivision of 
the second part of the writer’s main division. It is to be noticed 
that no discrimination is made between producers and dealers, but 
the reason of the rule is stated as the test in all cases—did the 





“The writer has not attempted te make any study of the cases, where the 
seller is neither a producer, nor dealer, but deals only with cases where the 
vendor is at least within the latter category. 
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buyer make known to the seller his particular purpose, and did he 
rely on the seller to fulfill that purpose. Also without doubt, the 
second section of the Sales Act covers the first subdivision of the 
writer’s classification of the common law, the sales therein being 
clearly sales by description. But how about the second and third 
subdivisions of the first part of the common law classification, in 
both of which instances there was a warranty in the case of a sale 
by the manufacturer or grower, and in the second subdivision a 
warranty by one only a dealer? Can either of these be considered 
“sales by description” ? The English court in Varley v. Whipp (1900) 
1 Q. B. 513 had to do with this sort of a situation. There was a 
sale of a specific harvesting machine, but it was not present at the time 
of the sale and the buyer had never seen it. He relied solely on the 
seller’s description of it. The court held that this case and all cases 
where the buyer has not seen the goods but is relying on the seller’s 
description of them are sales by description, as the words are 
used in the Sale of Goods Act.** Such a decision is in accord with the 
reasons that impose a warranty of quality or fitness for a particular 
purpose. The buyer has not seen the goods and in making the pur- 
chase must rely on the description given him by the seller. If the 
goods do not fit that description, or are not fit for the purpose for 
which they are bought, then the seller has not carried out his part 
of the bargain. The writer can see no great difficulty in terming 
this a sale by description, as it is the description, which the buyer 
relies on in making the purchase, and not his own judgment as to 
the quality of the chattel. 

The word “merchantable” in the act might seem to indicate that 
it applies only when the goods are bought for purpose of re-sale. 
But there is no reason for limiting the warranty to such cases. As 
we have seen the warranty is really but a requirement that the goods 
fit the description given to them, as that description is understood in 
commerce—that the goods be salable in the marts of trade under that 
name.** In the case of a machine or article manufactured to ac- 
complish a certain task the requirement would seem to include a 
reasonable capacity to accomplish it.*” 











*Professor Williston criticizes this as an “unnatural meaning” of the words. 
Williston, Sates, 298. See, however, to the same effect as Varley v. Whipp, 
Proctor v. Atlantic Fish Companies, (1911) 208 Mass. 351. 

*See supra, page 392, and Inter-State Grocer Co. v. George Williams Bentley 
Co. (1913) 214 Mass. 227 
"Boothby v. Scales (1871) 27 Wis. 626 
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But “sale by description” cannot include the case of a sale of a 
definite chattel then present, where in the case of a producer the 
common law attached a warranty of merchantability. The only 
recourse would then be to the first subsection of the Sales Act 
provision on warranties. This speaks of warranties for a “particular 
purpose”. There are perhaps two ways to look as this. We may 
simply treat this as equivalent to a warranty of merchantability, giv- 
ing no attention to the word “particular”, or we may be more analy- 
tical and take this view of the situation. The warranty is one for 
a particular purpose. It is manifest that if the goods are unmer- 
chantable, or unfit for use generally, they must also fail to accom- 
plish the particular purpose for which the buyer desires them. The 
breach is that of the warranty for fitness for a particular purpose. 
It is a mere coincidence that the goods happen also to be unmerchant- 
able. As we shall see this distinction may be of importance, when 
we come to consider the proviso of sales of specific goods under a 
patent or trade name. But, regardless of distinctions, we have 
seen that courts under the common law used the warranty of fitness 
to afford a remedy for what might also be a breach of a warranty 
of merchantability,** and the cases since the Sales Act have adopted 
this same practice. In Rinaldi v. Mohican Co., (1918) 225 N.Y. 70 
there was the purchase of food from a retailer, the eating of which 
caused the buyer to become ill. The court held that the buyer was 
liable for a breach of the warranty of fitness. It will be remembered 
that the Wisconsin Court in Northwestern Blaugas Co. v. Guild*® 
coul-t see in that case no evidence that the buyer made known to the 
selle. the particular purposes for which he desired the goods, nor 
that he relied on the seller’s skill or judgment. On this point 
the words of the New York court are pertinent. ‘We think that 
the mere purchase by a customer from a retail dealer in foods of an 
article ordinarily used for human consumption does by implication 
make known to the vendor the purpose for which the article is re- 
quired. Such a transaction standing by itself permits no contrary 
inferences. .... But we think further that such a purchase, where 
the buyer may assume that the seller has the opportunity to examine 
the article sold, unexplained, is also conclusive evidence of reliance on 
the seller’s skill or judgment.” A similar case is Ward v. Great 
Atlantic & Pacific Tea Co., (1918) 231 Mass. 90, where the Massa- 





See for example, Boothby v. Scales, (1871) 27 Wis. 626 
Stated supra page 386, 1919) 169 Wis. 98 
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chusetts court came to the same conclusion, with the added circum- 
stance that the goods sold here were in cans and offered no oppor- 
tunity for the seller to inspect them. The English cases have dealt 
with the subject in the same way.*® The question of warranty under 
this section becomes a question of fact whether the buyer did make 
his purpose known and did rely on the seller.*! In such cases as the 
Wisconsin cases under discussion it would seem that there was such 
disclosure and reliance. 

We now come to the troublesome subsection four, “In the case 
of a contract to sell or a sale of a specified article under its patent 
or other trade name, there is no implied warranty as to its finess for 
any particular purpose.” While in the section imposing such warranty 
of fitness, the compilers of the statute have done away with dog- 
matic distinctions and laid down a standard, which includes all 
cases coming within reason of the law, in the proviso to that war- 
ranty they have provided a harsh unelastic cast-iron rule, in many 
cases having nothing whatsoever to do with the reasons which im- 
pose or suspend the warranty. It would seem as is the purpose 
must have been to provide for the well established common low doc- 
trine that where the buyer selects a specified, defined, and described 
article there is no warranty of fitness for a particular purpose, 
even though that purpose be made known to the seller. 

But first we may inquire what is meant by a sale of a “specified 
article under its patent or other trade name.” The matter was con- 
sidered by the King’s Bench in England in Bristol Tramway Co. v. 
Fiat Motors Ltd., (1910) 2 K. B. 831. In this case the plaintiff 
ordered from the seller, “six 24-40 H.P. Fiat omnibus chassis with- 
out tyres at the price of 650 pounds each.” The cars were to the 
knowledge of the seller bought for use in heavy bus traffic, and 





“In Preist v. Last, (1903) 2 K.B. 148, the plaintiff asked a druggist to sell him 
a “hot-water bottle’. One was supplied, which burst when filled with hot 
water, scalding the plaintiff. The court said, “A person who is unskilled in 
the matter of hot water bottles, goes to the shop of a person who makes it part 
of his business to supply such bottles, and asks for a ‘hot-water bottle’; an 
article is supplied to him as such. It seems to me that the transaction amounts 
to a contract to supply him with an article reasonably fit for use as a hot-water 
bottle under any circumstances in which such bottles are usually applicable.” 
See also, Walls v. Centaur Co. (1921) 126 L.T.R. (n.s.) 242. (implied warranty 
imposed that a bicycle would be safe to ride.) Geddling v. Marsh. (1920) 1 
K.B. 668. (implied warranty that bottles which held mineral water should be 
reasonably fit for that purpose. Vendor held liable for injury caused by burst- 
ing bottle.) 
“See Wasserstrom v. Cohen, Frank, & Co. (1914) 150 N.Y.S. 638. 
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because of their light construction proved inadequate for the service. 
The seller tried to escape a warranty of fitness for a particular pur- 
pose on the ground that a specified article was bought under a patent 
or trade name. The court, however, was unanimous in holding that 
the case was not one coming within the proviso. A trade or patent 
name is not simply a name given to an article by its manufacturer, 
but one acquired by long use and denoting a definite product of 
well known characteristics. Here the makers were constantly mak- 
ing improvements and changes in their automobiles, and there had 
not yet come to be a standard product, known as a “Fiat omni- 
bus chassis.”** This holding seems to be in line with the reasoning 
which imposes and suspends the warranty of fitness. If a product 
has become so well known by its patent or trade name that a person 
securing it is certain to get a standardized article of recognized 
qualities and efficiency, it may well be that such purchaser can have no 
objection when he secures the article corresponding with the name. 
But if the article is not so standardized, that there is this certainty 
of definite result, then the exception to the warranty should not 
apply. It seems probable that the vacuum cleaners, the gas fixtures, 
and the tractor in the Wisconsin cases we are considering, were 
articles of this second kind rather than of the first. Then also it 
may be that the article is defective, and not up to the standard of 
the other articles sold under that patent or trade name. It may be 
that while the purchaser’s vacuum cleaner in the Ohio Electric Co. 
v. Wisconsin-Minnesota Light & Power Co. case would not run, 
that all of the vendor’s machines did not have this lamentable fail- 
ing. Here again the reason suspending the warranty, that the pur- 
chascr gets what he bought, does not apply and the warranty 
should stand. The buyer in such a case does not secure the definite 
article which he bargained for, but only an unmerchantable imita- 
tion of it.** This possibility has not been considered to the writer’s 
knowledge in any American case on this point. 

But what if the thing sold has a trade name meeting the require- 
ment of the English court, and the article is representative of the 
goods sold under that name, but unknown to the buyer is worthless 
for the use for which it purports to be suited, is the buyer then 
without relief? Attention should be called to the fact that it is 





“See also Griffin v. Metal Product Co. (1919) 264 Pa. St. 254 
“For a suggestion of this distinction see the dictum of Fitzgibbon, L. J. in 
Williamson v. Rover Cycle Co. (1901) 2 Ir. L. Rep. 615. 
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fitness for a particular purpose that is involved, and not merchant- 
ability or fitness for the general purposes for which such articles 
are made. If this were the only use of the words “particular pur- 
pose” there would be no difficulty in holding that all that was in- 
tended here was a codification of the common law on purchases of a 
known, definite, and described article for a special purpose. But, 
as we have seen, the same words are used in the first clause of this 
section of the Sales Act, and it is necessary, because of the failure 
of the Act to provide for any warranty of merchantability except 
in cases of sales by description, to bring under warranties of fitness 
for a particular purpose all cases of warranty of merchantability, 
which are not sales by description. There is then this dilemma. 
If the warranty for a particular purpose in clause one, means a war- 
ranty of fitness for the general purposes for which the goods are 
made and used, then the words in the exception will be as broad in 
scope as the words in the clause imposing the warranty. If, how- 
ever, fitness for particular purpose means just that, and neither 
fitness for the general purpose for whch the goods are sold, nor 
merchantability, then we are left without any warranty of mer- 
chantability, whether a sale of an article under a trade name or not, 
unless it is a sale by description. Some authorities apparently sim- 
ply ignore the question of the proviso, and hold that the proviso 
does not apply to warranties of merchantable quality.** If the case 
is a true case of sale by description, as the Wisconsin cases appar- 
ently were, there seems no difficulty at all in saying that “particu- 
lar purpose” means a peculiar purpose of the buyer, and does not 
do away with a warranty that the goods are reasonably suited for 
the purposes for which they are made.*® To hold that all warran- 





“Benjamin on Sate, 6th Ed., page 727 

“In Brought v. Redewell Music Co. (1915) 17 Ariz. 393 the purchaser order- 
ed from a dealer a “Peerless Orchestrion”, a mechanical musical ins{rument for use 
in the former’s motion picture theater. The machine proved defective. The court 
held without discussing the proviso as to sales under a patent or other trade 
name, that there was a breach of the warranty of fitness for a particular 
purpose of furnishing music at the purchaser’s theater. 

In Manchester Liners v. Rea (1922) 2 A.C. 74. the seller entered into a con- 
tract to supply “500 tons South Wales Coal for the steamship Manchester Im- 
porter.” The steamer had natural draft furnaces and the coal supply was 
unsuited for this. The court, evidently not considering the question of trade 
name involved, held that there was a warranty that the coal should be suitable 
for use in the purchaser’s ship. The following appears in the opinion, “If 
goods are ordered for a special purpose, and that purpose is disclosed to the 
vendor, so that in accepting the contract he undertakes to supply goods, which 
are suitable for the object required, such a contract is in my opinion sufficient 
to establish that the buyer has shown that he relies on the seller’s skill and 
judgment.” 
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ties are abolished if the case is one of the sale of an article by a 
patent or trade name ignores the consistent and reasonable common 
law doctrine of sales of specified articles for special purposes, which 
the proviso undoubtedly was intended to declare. 

We have Professor Williston’s word that the section of the Sales 
Act on implied warranties was intended as an extension of the 
common law. The section itself. bears internal evidence of this, 
applying both to sales by dealers and manufacturers, where in many 
instances the common law imposed a warranty only where the seller 
was the manufacturer or grower. The Sales Act has gone back of 
the common law and discovered the basis of implied warranty, the 
justifiable reliance of the buyer on the seller’s skill, judgment, and 
honesty, and made that the test, instead of laying down arbitrary 
rules. Yet decisions like Ohio Electric Co. v. Wisconsin-Minnesota 
Light & Power Co., Northwestern Blaugas Co. v. Guild, and Fox 
v. Boldt, restrict what was the common law rule, are contrary to 
the reason of the rule, and seem to the writer to do an injustice. 
Surely the buyer of a “Model H. Vacuum Cleaner”, or a “12-25 
H.P. Fair-Mor Tractor” is justified in expecting a machine that 
will operate in a reasonable manner. Surely he is justified in as- 
suming that a manufacturer or dealer in such machines knows. their 
capacities, and vouches for their efficiency for the ordinary tasks 
which they are supposed te perform. As the consummation of any 
bargain of sale may often be the sale of a specified article under a 
patent or trade name, the holdings of these cases offer an easy 
escape to manufacturers from implied warranties by simply christ- 
ening their products with a name. It is possible that the wording 
of the Sales Act requires in some situations decisions like these. 
If so, it and not the court, must bear the burden of effecting what 
seems a backward step in the course of the law. 


Ray A. Brown 











CREDITING AN ACCOUNT AS “VALUE” 


The question of the conditions under which, and the extent to 
which, an entry of a credit item on an account shall constitute value 
so as to make the purchaser a holder in due course—a question of 
great practical importance to purchasers of bills and notes—is one 
on which there has been every conceivable variation in opinion. The 
purpose of this article is to indicate briefly, with special reference 
to Wisconsin cases, what doctrines have been developed, what gen- 
eral rules adopted, and what distinctions drawn in arriving at an 
answer to this question. 

The English courts have adopted a rule easy of application,—that 
the mere entry of the credit is enough to constitute value.’ If a 
bank discounted for a depositor a note made to the depositor as 
payee, and paid him the amount of the note in cash, which cash 
he then deposited, it would be difficult to suggest on 
what theory the bank could be held not to have paid 
value. Perhaps for that reason the customary short-cut method 
of crediting the depositor’s account should as a matter of expediency 
be deemed value. The American courts, however, have quite unani- 
mously found themselves unable to adopt the English rule. That 
is the one point, indeed, on which they are thoroughly in accord 
among themselves. The Supreme Court of Wisconsin early decided 
that the credit entry alone is not enough.? The fact upon which this 
and other decisions* to the same effect rely is that the bank, as long 
as it has not paid out the amount of the credit, has not incurred 
any loss in fact, and can place itself in its original position simply 
by returning the note to the customer and debiting his account. 
The bank has of course such a right. These cases go further and 
hold that it has such a duty. 

In view of these decisions the question is really not so much 
whether crediting on account is value as it is how much more than 





1Ex parte Richdale, 19 Ch.D. 409; Royal Bank v. Tottenham, [1894] 2 Q.B. 715 

*Mfrs’ Nat. Bank v. Newell, 71 Wis. 309, 37 N.W. 426 

*‘Thompson v. Sioux Falls Bank, 150 U.S. 231, 14 S.Ct. 94; Reyburn v. Queen 
City Bank, 171 F. 609; German-American Bank vy. Lewis, 9 Ala. App. 352, 63 S. 
741; Merchants’ Bank v. Marden, 234 Mass. 161, 125 N.E. 384; Citizens’ Bank v. 
Cowles, 180 N.Y. 346, 73 N.E. 33; Nat. Bank v. Walser, 162 N.C. 53, 77 S.E. 1006; 
Miller v. Norton, 114 Va. 609, 77 S.E. 452 
‘Lancaster Bank vy. Huver, 114 Pa. 216, 6 A. 141 
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crediting the account is required to constitute value, and to make 
the bank a holder in due course. It is said that if the credit is en- 
tirely withdrawn that clearly does constitute value. This is doubt- 
less correct where the amount credited is completely withdrawn 
or absorbed by the depositor’s debt to the bank before maturity of 
the note and before notice of any infirmity in the instrument.’ But 
on the questions of 1) when it must be withdrawn, whether before 
maturity of the instrument purchased or simply before notice of 
an infirmity, 2) whether it must be completely exhausted or whether 
partial withdrawal is enough, and 3) how to determine whether it 
has been withdrawn, i. e., whether the rule “the first money 1n is 
the first money out” is applicable, the courts are in hopeless con- 
flict. 

As to the first question, at what time the withdrawal must be 
made, there is authority for holding that the credit must be with- 
drawn before the maturity of the paper, as well as before notice. 
The case of Central Savings Bank v. Stotter® is perhaps the most 
explicit on this point. The court there says that if the credit is 
once withdrawn before maturity it is immaterial that money is later 
deposited (see below on the question of replenishment) and that if 
it is not withdrawn before maturity it is immaterial that it is later 
withdrawn.’ In an earlier case, the court had said that the credit 
must be withdrawn “before the maturity of the note, or before notice 
of the fraud”. The meaning of the court, as in the case of Sherrill 
v. Merchants’ Bank,* where the same expression is used, appar- 
ently is “before the maturity of the note and before notice of the 
fraud”. The reason for requiring withdrawal before maturity as 
well as before notice is concisely summed up in the statement that 
“of course the fact that it paid value for the notes would not entitle 
the bank to collect them from the maker if it was not an innocent 
purchaser for value before maturity”.® 

The Supreme Court of Wisconsin has, however, taken the oppo- 
site view, namely that when the credit is withdrawn prior to the 
time that the bank learns of the defense the bank is a holder in 





5City Deposit Bank v. Green, 130 lowa 384, 106 N.W. 942; Central Bank v. 
Wachman, 221 Mich, 512, 191 N.W. 5; First Nat. Bank v. Stallings. —Okl.—, 177 P. 
373 

*207 Mich. 309, 174 N.W. 142 

‘Drovers’ Nat. Bank v. Blue, 110 Mich. 31, 67 N.W. 1105 

5195 Ala. 175, 70 S. 723 

*Little v. Ark. Bank, 113 Ark. 72, 167 S.W. 75 
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due course.’ It is immaterial that at the maturity of the note 
there was more than enough on deposit to pay it. In so holding, 
Wisconsin appears to have adopted the view of the majority of the 
courts. In the case of National Bank v. Armbruster," for instance, 
the court, holding it to be error to instruct the jury that the account 
must be paid before maturity, emphasized the fact that the bank 
must not pay even before maturity if it has learned of the defense 
and it may pay after maturity if it does not know of the defense.’ 
In other words, if the bank pays the account at any time prior to 
notice, it will become a holder in due course.** 

On the merits of the controversy the Negotiable Instruments Law 
throws little light. As far as it bears on this point’* it requires that 
a holder in due course should become the holder of the instrument 
before it is overdue, that he should take in good faith and for value, 
and that at the time it is negotiated to him he should have no notice 
of any infirmity in it. Since negotiation is defined as the transfer 
from one person to another in such manner as to constitute the 
transferee the holder thereof,’* the last requirement is that he should 
become the holder of the instrument before notice of any infirmity. 
Since he must become a holder before the paper is overdue and 
before notice, if it can be said that he is a holder only from the 
time he pays value, logically he should be required to pay it as well 
before maturity as before notice, the first view suggested above. 
If, however, he becomes the holder immediately upon discounting 
the paper and crediting the account, there can be no doubt that he 
became the holder before maturity and before notice, and the only 
further requirement is that he take “in good faith and for value”. 
That is apparently construed to mean that he pay value in good 
faith, i. e., simply before notice, the view taken in the second group 
of cases. Possibly the two constructions explain the divergence of 
opinion. 





WNorthfield Bank v. Arndt, 132 Wis. 383, 112 N.W. 451 

142 Okl. 656, 142 P. 393 

“Accord, Southern Trust Co. v. Vaughn, 277 F. 145; Chateau Trust Co. v. 
Smith, 133 Ky. 418, 118 S.W. 279; Security Bank v. Petruschke, 101 Minn. 478, 
112 N.W. 1000; Second Nat. Bank v. Breitung, 197 N.Y.S. 375; Sperlin v. 
Peninsular Co., —Tex. Civ. App.-—, 103 S.W. 232 

8Thompson v. Sioux Falls Bank, 150 U.S. 231, 14 S.Ct. 94; Citizens’ Bank v. 
Cowles, 180 N.Y. 346, 73 N.W. 33 

4Wis. stats. sec. 1676-22 

Wis. stats. sec. 1676 
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It is agreed that in the absence of other “value” withdrawal of 
the account at some time is requisite. That necessarily presents the 
question of who bears the burden of proving the facts as to with- 
drawal. Wisconsin states the rule concisely."* The plaintiff suing 
on negotiable paper is presumed to be a holder in due course, so 
that the defendant must prove that there has been no withdrawal, 
but when a defect in the title of any person who has negotiated the 
note once appears he must prove that he is such a holder.’ In the 
latter case the discounting bank must prove that the credit was 
withdrawn.’* This is strictly in accord with the rule as to the 
burden of proving that value has been given, whether that value 
takes the form of a credit account or some other form. 

On the second question suggested above, namely, whether a par- 
tial withdrawal of the deposit is value, there are three views. The 
first is that such withdrawal does not constitute value, but that the 
account must be absorbed entirely by antecedent indebtedness or 
exhausted by withdrawal.'® The second view goes to the other ex- 
treme, that substantial withdrawal is value constituting the bank 
a holder in due course for the entire amount. When a case came 
from the District Court of Alabama to the Federal Court, the latter 
refused to adopt the Alabama rule, which is the first one above, 
and held that the entire deposit need not be paid in order to make 
the transfer one “for value.”*° This rule was, for instance, ap- 
plied in a case where the depositor “withdrew the greater amount” 
of the deposit.2’ The third view of the courts is that payment of 
the account is value only to the extent of the actual withdrawal.” 
The last rule appears to be the one adopted by the Negotiable In- 
struments Law wherein it is stated** that “Where the transferee re- 





%Hodge v. Smith, 130 Wis. 326, 110 N.W. 192 

Wis. stats. sec. 1676-29 

Accord, Varney v. Nat. City Bank, —Ind. App.—, 139 N.E. 326; McKnight 
v. Parsons, 136 Iowa 390, 113 N.W. 858; Anthon State Bank v. Bernard, 194 Iowa 
1090, 191 N.W. 283; Central Bank vy. Stotter, 207 Mich. 309, 174 N.W. 142; First 
Nat. Bank v. Denfeld, 143 Minn. 281, 173 N.W. 661; Morrison v. Farmers’ Bank, 
9 Okl. 697, 60 P. 273; Union Bank v. Mailloux, 27 S.D. 543, 182 N.W. 168 

“Tatum v. Com. Bank, 185 Ala. 249, 64 S. 561; Citizens’ Bank v. Bucheit, 14 
Ala. App. 511, 71 S. 82 

In re Grocers’ Baking Co., 266 F. 900. Accord, U.S. Nat. Bank v. McMair, 
114 N.C. 335, 19 S.E. 361 

’First Nat. Bank v. Persall, 110 Minn. 333, 125 N.W. 506 

“Southern Trust Co. v. Vaughn, 277 F. 145; Second Nat. Bank v. Breitung, 
197 N.Y.S. 375 
*Wis. Stats. sec. 1676-24 
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ceives notice of any infirmity in the instrument or defect in the 
title of the person negotiating the same before he has paid the full 
amount agreed to be paid therefor, he will be deemed a holder in 
due course only to the extent of the amount theretofore paid by 
him”. The crediting of the account is treated by all of the courts 
as a mere promise to pay, so that the credit constitutes the “amount 
agreed to be paid therefor” and the amount withdrawn, the amount 
actually paid. The statute would make him a holder in due course 
pro tanto. 

The third problem, that of determining when the account has been 
withdrawn, is perhaps the most serious. The Supreme Court of 
Wisconsin refused, in the case of Curry v. Wisconsin National 
Bank,** to apply the equitable rule that payments made generally 
should be applied to earlier debit items. In this case, a case of a 
pledge of a note, when the amount of the note, $5,000, was credited 
the account was $25,000. There were numerous debits and credits 
but the credit balance never fell below $11,000. When suit was 
brought it was $15,000. The court took the view that to apply the 
equity rule would be unjust, since the bank could revoke any appli- 
cation of payments if it or the law made any such application. At 
the time that the bank learned of the defect in the pledgor’s title 
it still had the credit within its control and disposition. It could 
and should, as in the case of a mere credit account without with- 
drawal and replenishment, set off against the credit balance any 
sum wrongfully credited. The case of Sperlin v. Peninsular Loan 
Co.,?> went even further, holding that if there was a deposit suffi- 
cient to pay the drafts at any time after the bank learned of the 
defense it was not a holder in due course. At least it may be said 
under the rule of the Wisconsin case that where there is enough 
continuously on deposit to cover the note the bank is not a holder 
in due course.”® 

Some courts*’ distinguish between the case where there is enough 
continuously on deposit to cover the note and the case where at one 
time the account is entirely withdrawn although later it is replen- 





4149 Wis. 413, 136 N.W. 349 

*%*—_Tex.Civ.App.——., 103 S.W. 232 

Union Nat. Bank vy. Windsor, 101 Minn. 470, 112 N.W. 999; Nat. Bank v. 
Stengel, 169 N.Y.S. 217 

*tNat Bank v. Morgan, 207 Ala. 65, 92 S. 10; Farmers’ Bank v. Quasebarth, 
104 Kan. 422, 179 P. 300; Fredonia Nat. Bank v. Tommei, 131 Mich. 674, 92 N.W. 
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ished. In the latter case, they say, the bank having once paid value 
is a holder in due course. It is to be noted that from a practical 
standpoint the bank is in the same position in both these cases, since 
at the time it learns of the defense it has an ample account under 
its control. 

This doctrine that the bank, although it has paid out the pro- 
ceeds of the note in question, must still debit the account under 
these conditions would seem to be inconsistent with the rights ac- 
corded to other holders in due course. If an individual purchases 
and pays value for a note, the fact that he later receives security 
from his indorser or is placed in such a position that he could claim 
a set-off against him does not affect his standing as a holder in due 
course or his right to recover the amount of the note from the 
maker. Yet there is no essential difference between the position of 
the individual holder and that of the bank. The doctrine of these 
cases followed to its logical conclusion would perhaps carry the 
courts further than they intend to go. 

Accordingly it is not surprising that courts refusing to follow 
the Wisconsin rule also decline to adopt the distinction which is 
made in these latter cases. The doctrine of many courts*® is that 
checks will be considered as paid from the oldest item and it is 
enough that the proceeds of the particular note in question have 
been withdrawn. Applying that rule in Curry v. Wisconsin Na- 
tional Bank, supra, the bank would have been deemed a holder in 
due course the moment that $30,000 had been withdrawn, no matter 
how many credit items were later entered or how much was on 
deposit at the time the bank received notice of the infirmity in the 
instrument. In a case like that two equitable principles clash. It is 
frequently held in cases of marshaling assets that a creditor who 
has two funds to rely upon—as the bank has the credit account 
and the personal obligation of the maker of the note—must look to 
the one which will not unnecessarily injure third persons, for ex- 
ample, other creditors who can rely only upon one. At the same 
time courts continuously adopt the principle that debits will be 
charged against the oldest credits. Obviously both principles can- 
not be applied in such cases as these. The former frequently avoids 





Oppenheimer v. Radke, 20 Calif.App. 518, 129 P. 798; State Bank v. Krug, 
108 Kan. 108, 193 P. 899; First Nat. Bank v. McNairy, 122 Minn. 215, Ann. Cas. 
1914D 97, 142 N.W. 139; Merchants’ Nat. Bank v. Santa Maria Co. 147 N.Y.S. 498, 
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injustice; the latter is of course purely fictitious, since there is no 
“money in” but only a debt in the first place. The decision on the 
merits again turns on commercial expediency. Will the refusal to 
recognize the bank as a holder in due course under such circum- 
stances restrict the currency of bills and notes? There seems to 
be no reason why it should have such an effect since in no case can 
the bank lose the amount of the note. The fact remains, however, 
that the bank which discounts the note may thus be deprived of the 
profits of its bargain. 

In those cases where an instrument is indorsed to a bank for col- 
lection, and a credit is given and withdrawn, the question of whether 
this constitutes value is complicated by the fact that this credit may 
be conditional, with the express right to charge back if the instru- 
ment is not paid. It has been held that the bank, the restrictive en- 
dorsee, does not then even get title.2? Such a holding seems wrong 
on principle; a restrictive indorsee does receive the legal title. To 
hold that a restrictive indorsement does not pass the legal title is an 
error arising from the fact that “courts so holding fail to distinguish 
between the legal title to the instrument and the beneficial owner- 
ship thereof. The courts may well say that the title to the instru- 
ment remains in the indorser if they mean thereby only that he 
retains the beneficial ownership. But the legal title must be in the 
indorsee, otherwise he would not be able to sue on the instrument 
in his own name, as has been held in some of the very courts which 
hold that he has no title, nor would he be able to indorse the instru- 
ment to another to collect, as in the common case of an instrument 
drawn upon or payable at a distant bank which must often be 
transferred several times before it reaches the place of payment.”® 
But that does not of course decide anything as to the bank having 
paid value. Since an absolute credit is not value it follows that a 
conditional credit cannot possibly be.*' But it seems that, since the 
bank has an implied right to charge back the item when the note 
is found defective, the fact that the right is made express should 





Where this is the rule, the fact that after part of the account is with- 
drawn in cash it is deposited in a special reserve fund to pay other obligations 
of the depositor is immaterial. Ironbound Trust Co. v. Schmidt- Dauber Co., 169 
N.Y.S. 524. 

“People’s Bank v. Miller, 185 Mich. 565, 152 N.W. 257; American Savings 
Bank v. Dennis, 90 Wash. 547, 156 P. 559 
“Brannon, Negot. Instruments Act, p. 141 
“Commercial Nat. Bank vy. Citizens’ State Bank, 132 Iowa 706, 109 N.W. 198 
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not be fatal. True, if the bank makes such conditional entry it is 
under no obligation to honor the depositor’s check, but if it does, and 
so pays out the account, the credit becomes absolute and the bank is a 
holder in due course.** It is equally so if the conditional credit is 
given and is absorbed by the depositor’s debt to the bank.** 

The statements made above as to the necessity of withdrawal of 
the account are made on the assumption that the bank has given no 
other value. Since the statute requires simply that the instrument 
be taken for value, the rules requiring withdrawal have no applica- 
tion where other value may be relied upon as sufficient. In a case, 
for example, where the bank incurred an obligation to a third per- 
son, agreeing to honor his check, on the faith of the credit, actual: 
withdrawal was held unnecessary.** The same is true where the 
bank credited a third person’s account, with the consent of the 
maker,** issued a negotiable certificate of deposit still outstanding, or 
paid a non-negotiable certificate,*° or extended time and _ relin- 
quished security upon reliance on the note.*7 On the same princi- 
ple, in a case where the bank holding the note secured a credit ac- 
count for its customer in another bank, the holder was deemed a 
holder for value although it did not appear that the credit was ever 
withdrawn.** The court said in that case that there is a “presump- 
tion that the purchaser has paid money, surrendered securities, re- 
leased an obligation, or assumed an obligation in order to secure 
the credit.”” It is to be noted, however, that in that case as in the 
above cases in which withdrawal was not required, the facts are 
such that the bank could not restore itself to its original position 
and avoid all loss simply by making the proper entries in its own 
books. 

The problem that the courts are dealing with in these cases is 
not, certainly, without difficulty. To protect as fully as may be 
the unfortunate maker of the instrument, yet to give to the bank 
the degree of security to which it is entitled in carrying on in its 





"Standard Trust Co. v. Commercial Bank, 240 F. 303; Scott v. McIntyre, 93 
Kan. 508, L.R.A. 1915D 139, 144 P. 1002; Bank v. Smith, Miss.—. 95 S. 785; 
Nat. Bank v. Gibson, 105 Wash. 578, 6 A.L.R. 247, 179 P. 117 

%Nat. Bank v. Bossemeyer, 101 Neb. 96, 162 N.W. 503 

“Montrose Savings Bank v. Claussen, 137 Iowa 73, 114 N.W. 547 

Interstate Trust Co. v. Irwin, 138 La. 325, 70 S. 313 

*Bank v. Clayton, 206 Ala. 518, 90 S. 899 

“Allentown Nat. Bank vy. Clay Product Co., 217 Pa. 128, 66 A. 252 

Elgin City Banking Co. v. Hall, 119 Tenn. 548, 108 S.W. 1058 
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customary method the discounting of commercial paper is the ulti- 
mate object of the courts. It is not surprising that when, in at- 
tempting to solve this problem they have found equitable doctrines 
out of harmony with each other, and commercial expediency clash- 
ing with both, they have been unable to agree unanimously on the 
means best calculated to attain the end. 


MririaM L. FRYE. 























JURISDICTION OVER ALIEN MERCHANT VESSELS 


II. 


The second question to be dealt with in an effort to demarcate the 
extreme limits of the jurisdiction of a littoral state over alien mer- 
chant vessels in or near its territorial waters relates to the seizure of 
such vessels while outside such waters. The point at issue is 
whether the littoral state may ever seize such vessels in such cir- 
cumstances. 

This question had been argued vigorously by students of inter- 
national law for a number of years. In 1866 Dana, commenting 
upon a judicial decision rendered back in 1804 by the great Chief 
Justice, averred: “It may be said that the principle is settled, that 
municipal seizures cannot be made, for any purpose, beyond terri- 
torial waters”.' A similar position was taken by the British writers 
Twiss,? Phillimore,* and Westlake* (the last two by implication 
only). On the other hand Wheaton, relying upon Marshall’s de- 
cision, inferentially upheld such seizures,*® and a similar position has 
be taken by the British Oppenheim®* and Piggott.’ A like divergence 
of opinion may be observed by referring to any considerable num- 
ber of additional treatises by British and American writers, who 
alone have given the question extended attention.® 

The divergence of opinion among the juristic writers has been 





1Dana, R. H., Jr., note, 108 to Wheaton, H., Elements of International Law, 
eighth edition, Boston, 1866 

2*Twiss, Sir T., The Law of Nations, second edition, Oxford, 1875, Sec. 190 

*Phillimore, Sir R.. Commentaries upon International Law, third edition, 
London, 1879-1889, Vol. I, p. 276 

‘Westlake, J., International Law, second edition, Cambridge, England, 1910- 
1913, Vol. I, p. 177 

5Wheaton, work cited, Sec. 179 

‘Oppenheim, L., International Law, third edition, London, 1920, Vol. I, Sec. 
190 

TPiggott, Sir F., Nationality, London, 1907, Vol. Il, pp. 40, 49; an examina- 
tion of Piggott’s treatment of the subject will reveal many loose constructions, 
as, for example, on page 49 where Church v. Hubbart is accepted as authority 
because it is “not necessarily bad law.” 

*The right so clearly asserted by Wheaton and Piggott is denied by Cobbett, 
P., Case and Opinions on International Law, third edition, London, 1909-1913, 
Vol. I, p. 168, Hershey, A. S., Essentials of International Public Law, New York, 
1912, p. 199, Moore, J. B., Digest of International Law, Washington, 1906, Vol. 
VII, p. 312, Scott, J. B. on the case of The Tatsu Maru, in American Journal of 
International Law, New York, 1907 » Vol. II, p. 391, and Woolsey, T. D., Intro- 
duction to the Study of International Law, sixth edition, New York, 1901, Sec. 212. 
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emphasized and aggravated by the state of affairs in the judicial de- 
cisions rendered upon the subject. Various cases are capable of 
being cited pro and con upon the question, one or more being cited 
by different writers in proof of conclusions diametrically opposed 
to one another. The court, like the writers of texts, have not been 
clear and consistent in their handling of the problem. 

In view of this situation, and for other reasons as‘ well, the De- 
partment of State of the United States, through its Solicitor’s office, 
attempted in 1912 to reduce to order the authorities upon the ques- 
tion and reach a definite conclusion in the matter. After a review of 
the precedents the Solicitor’s office concluded that “the question 
whether municipal seizures beyond the three mile limit are legal has 
been decided affirmatively by the municipal courts, bound by munici- 
pal law, and negatively by international tribunals, governed by inter- 
national law.’’® Circumstances did not require the Department to 
stand upon its conclusion on the merits of the case in 1912, but we 
may regard the memorandum quoted as representing the best legal 
conclusions of the Department at the time. The ruling in inter- 
national law, of course, rather than the ruling of municipal courts 
would be binding upon the United States in our international re- 
lations. Here the matter stood until the present controversy con- 
cerning the enforcement of prohibition legislation arose. 

Before we turn to the present controversy it is necessary to note, 
first, that the question still bears the two aspects referred to in 
1912. American courts may be called upon to pass on seizures 
beyond the territorial belt in the light of municipal law, constitu- 
tional and statutory, but that neither relieves them, in general, of 
the obligation to observe international law in the cases coming before 
them, nor would their decisions, if rendered contrary to international 
law, relieve the United States of responsibility to other nations 
under that law. As a matter of fact the distinction drawn in 1912 
between decisions under municipal law and decisions under national 
law is somewhat misleading, at least as it relates to the United States. 
International law is part of our law and must be enforced by our 
courts where applicable in cases coming before them. It has been 
held, unsoundly the writer believes, that our courts must follow 
national constitutional and statutory law in direct conflict with in- 





*Memorandum of the Solicitor’s Office of the Department of State, in United 
States, Department of State, Foreign Relations of the United States, 1912, Wash- 
ington, 1919, pp. 1287-1297, at 1297 
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ternational law, but every effort is at least to be made so to construe 
the former that they will accord with the latter, and certainly the 
rules of international law are to be applied in the absence of purely 
municipal law relating to the question at bar. In addition, it may 
be said that most of the decisions of national courts referred to in 
1912 had been rendered without reference to any specific municipal 
statutes. The national courts had rendered their decisions as they 
did chiefly on the basis of their understanding—or misunderstand- 
ing—of international law as such. 

This makes desirable an examination of the principal decisions 
relied upon by municipal courts in reaching the conclusions attributed 
to them. When such an examination is undertaken it will appear that 
hardly any of the reputed precedents for seizure are reliable. It is 
impossible to examine here all cases in point. But it appears, parti- 
cularly, that in Church v. Hubbart, the decision handed down by 
Marshall in 1804, already referred to, and cited so frequently as the 
leading authority for extra-marginal seizures, the holding on this 
point, although clear and elaborate, was obiter, the case turning not 
upon the legality of the seizure of an American vessel by Portu- 
guese authorities outside of the territorial waters of Brazil, but upon 
the illicit character of the trade in which the vessel was engaged.’° 
Marshall’s failure to refer to this case at a later time when he was 
discussing the principal question suggests that he did not regard 
his obiter dictum in Church v. Hubbart very seriously." In Rose v. 
Himely, decided in 1808, the principal question was once more at 
issue. Here Marshall again spoke for the Court and said, among 
other things, that “a seizure of . . . . a vessel not belonging to a sub- 
ject, made on the high seas for the breach of a municipal regulation, 
is an act which the sovereign cannot authorize’’,’? thus tacitly re- 
versing his obiter of Church v. Hubbart and leaving the law ruling 
against extra-marginal seizures.'* In Hudson v. Guestier, finally de- 
cided in 1310. the Court, it is true, refuscd to review the holding of 
a forcign prize court on the ground tiat seizure had beer made out- 
side of the marginal belt, and Marshall took occasion to remark, 
rather unnecessarily and inaccurately, that he had supposed that the 
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holding in Rose v. Himely was accepted but that he had apparently 
been mistaken and that that case was now overruled. But Living- 
ston, J., speaking for the other judges, merely said that he was not 
able to perceive how it was material whether the seizure had been 
made within or without the jurisdiction, as this point might have 
been raised in the French court and decided in the negative and why 
should not its decision be conclusive, seeing that the judge must 
have a right to dispose of every jurisdictional question involved, 
whether of French law or the law of nations.** The Court thus 
specifically refused to pass on the point here under consideration ; 
Rose v. Himely was not overruled, in spite of Marshall’s dictum. 
Other cases of the same period yield similar results. Walliams v. 
Amrod, 1813,)° followed Hudson v. Guestier; in Le Louis, 1817,'° 
restoration was decreed on the ground of the doctrine of Rose v. 
Himely. The Appolon, 1824, is also in accord with Marshall’s 
doctrine in Rose v. Himely and with similar holdings by Sir William 
Scott in Le Louis, and it may be added that Story, in 1822, in La 
Juene Eugenie, and Marshall himself, in 1825, in the case of The 
Antelope, followed Scott’s ruling in the case of Le Louis.‘ Thus 
upon examination the supposed confusion in the early cases seems 
to yield to treatment and produce a fairly firm support for one 
conclusion and one only. 

In later years the question has been reopened and efforts made to 
uphold such seizure on various grounds. 

The cases of The Caroline, 1837, and The Virginius, 1873, have 
been referred to as justifying seizures of alien merchant vessels not 
only on the high seas but in foreign territorial waters.‘* What was 
at stake in both cases, however, was the right of defense against 
violent attack in case of imminent danger, and an admission of such 
a right would fall far short of authorizing seizures under the nor- 
mal circumstances such as those here in question. 

In the last decade of the century, again, certain cases arose be- 
cause of activities of the United States in attempting to suppress im- 
proper seal fishing in the Bering Sea. Thus the Supreme Court, 





“Hudson v. Gustier, 1810, 6 Cranch 281, 3 L. Ed. 224. 

%7 Cranch 423, 3 L. Ed. 392 

%2 Dodson 210 

"The Apollon: 9 Wheaton, 362, 6 L. Ed. 111; La Jeune Eugénie, 1822, 2 
Mason 409, Fed. Cas. No. 15,551; The Antelope: 10 Wheaton 66, L. Ed. 268 

Evans, L. B., Leading Cases on International Law, second edition, Chicago, 
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in Ex parte Cooper, 1892,'® going partly upon a supposed consti- 
tutional obligation to apply municipal statutes even if they be in 
direct conflict with international law, partly upon the supposed 
meaning of certain terms in the treaty with Russia in 1867, partly 
upon certain highly technical grounds and upon reasoning not unlike 
that employed in Hudson v. Guestier, refused to reverse the de- 
cision of a District Court and decree restitution of a ship seized 
in the Bering Sea seventeen miles from shore. The decision in this 
case was followed implicitly in The Sylvia Handy, decided on the 
same day.”° In so far as any clear principle can be found at the 
bottom of these cases, however, it is the principle that the Bering 
Sea constituted part of the territorial waters of the United States. 
This holding was followed in other cases of the same period.” The 
United States abandoned this attitude in the Bering Sea arbitration 
at Paris in 1893, and attempted to place her interference with seal- 
fishing in that region upon other grounds. But not only was this 
interference there condemned on any and all grounds, and the ori- 
ginal holding in the Cooper case specifically reversed, but at no time 
was the theory of the obiter in Church v. Hubbart followed by 
American courts or American diplomatic representatives in this 
whole Bering Sea controversy. The Bering Sea cases did not re- 
verse Rose v. Himely. 

There is one set of circumstances in which extra-marginal seiz- 
ures are universally admitted to be proper, and this case may now 
be dealt with briefly and finally. Alien merchant vessels may be pur- 
sued out upon the high seas on account of prior acts in violation of 
municipal laws of the littoral state within the jurisdiction and there 
seized and brought back for appropriate action, provided the pur- 
suit be instant and continuous.?* Such “hot pursuit” and seizure 
may not be carried on into foreign national territorial waters how- 
ever.?* Obviously, however, this does not touch the case of seizures 
for anticipated violations of municipal law or violations of statutes 
pretending to impose rules upon alien merchant vessels on the high 
seas. 





7143 U. S. 473, 36 L. Ed. 232, 12 Sup. Ct. Rep. 453 

2143 U. S. 513, 36 L. Ed. 246, 12 Sup. Ct. Rep. 464 

"2United States v. The James G. Swan, 1892, 50 Fed. 108; United States v. The 
Kodiak, 1892, 53 Fed. 126; United States v. The Alexander, 1894, 60 Fed. 914 

"The King v. The Ship North, 1906, 37 Canadian Supreme Court 385; Hyde, 


C. C., International Law, Boston, 1922, Vol. I, Sec. 236; Woolsey, work cited, p. 
71; Institute of International Law, Resolutions, collected and translated and 
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Certain statutes passed by the United States and Great Britain 
at one time or another have been referred to as indicating an as- 
sumption of a right of extra-marginal seizure, and acquiescence in 
those statutes by other states as acknowledgment of such a right. 
In 1799 the United States enacted a statute authorizing revenue 
officers to board and visit foreign vessels indicating that they were 
bound for American ports as far out as twelve miles from the coast 
for the purpose of detecting contemplated violations of local laws; 
this statute remains in force today.?** A similar British statute of 
1736** was revised in 1876,”° but the British revenue officers may 
still board inbound vessels for inspection purposes at the distance 
of twelve miles from port.*® There have been no protests nor acts 
of resistance to the activities of revenue officers in this connection.”* 

It will be observed, however, that the action here authorized is 
that of boarding and inspection, not of seizure; it does not appear 
that these statutes contemplated extra-marginal seizure or that any 
seizures were made under them,”* not even under the United States 
Tariff law of 1922 which, in reenacting the old provisions, author- 
ized seizure.*® Seizure would have to wait, presumably, until the 
vessel entered the marginal belt, actually or constructively, even seiz- 
ure for resistance to the now recognized right of extra-marginal 
inspection.*° This difference was clearly exposed by Secretary of 
State Evarts in 1881, writing to the American Minister to Spain: 
“This Government ..... insists, likewise on the distinction between 
the verification (according to the usual procedure of revenue cruis- 
ers), within a reasonable range of approach of vessels seeking 
Spanish ports in the due pursuit of trade therewith and the arrest by 
armed force, without the jurisdictional three-mile limit of vessels not 





%a United States, Compiled Statutes, Secs. 5510, 5511, 5555, 5770, 8459%4b (52) 

*9 George II, c. 35 

2539-40 Victoria, c. 36 

*Hall, W. E., Foreign Jurisdiction of the British Crown, Oxford, 1894, Sec. 
108; Piggott, as cited, p. 42. 

"Secretary of State Hamilton Fish to Mr. Thornton, British Minister in 
Washington, 1875, in Moore, work cited, Vol. I, p. 731 

*Hall, work cited, p. 245; Moore, J. B., International Arbitrations to which 
the United States has been a Party, Washington, 1898, Vol. I, pp. 898, 903 

*United States, Statutes at Large, Vol. 42, p. 979. The enactment of this 
statute was felt at the time to be a violation of international law, and was 
cause for objection by foreign powers; The New York Times, 26 September, 1922, 
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bound to Spanish ports.”” Inasmuch as no vessel still without the 
marginal belt may be presumed, in absence of specific proof, to intend 
to enter that belt, the concluding qualification of the Secretary does not 
alter the case for our purposes. This distinction is, finally, ob- 
served, although not emphasized, by Mr. Charles Cheney Hyde, now 
Solicitor for the Department of State, in treatment of the subject 
in his “International Law,” published in 1922. 

Somewhat similar statutes passed by other states may also be 
cited.** However, it will be found that in such cases the effect and 
even the intent of the statutes has often been to extend the marginal 
belt itself further to sea for the purpose in question. British statutes 
for quarantine and fishery protection beyond the three mile limit 
fall in the same category. As has been pointed out in discussing the 
Bering Sea episodes, this would take the case out of the purview of 
the present problem. More than that, it would tend to reverse the 
historic movement to confine maritime dominion to a belt of mini- 
mum width along the coast, and blur the distinction between marginal 
waters and high seas entirely. Such efforts have been met by de- 
termined opposition on this ground rather than upon the ground of 
hostility to extra-marginal seizures as such, and they afford no 
basis for a conclusion in favor of extra-marginal seizures so un- 
derstood. 

When we come to an examination of the present controversy con- 
cerning the enforcement of American prohibition legislation we 
find the distinction just discussed of great value. It is believed 
that no seizures have been made and upheld on the ground of a 
merely anticipated violation of municipal laws, without actual or 
constructive entrance or contact with the shore. A review of certain 
actual cases arising in 1921-1923 will lead us to our final conclusions. 

The British schooner Emerald was seized by United States offi- 
cials in February, 1922, at the distance of eight or nine miles from 
shore, on the ground that she carried a cargo of alcoholic liquor in- 





"Secretary of State William Evarts to Mr. Fairchild, United States Minister 
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ment of State. 
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United States, Foreign Relations, 1912, p. 1308 








424 WISCONSIN LAW REVIEW 


tended for delivery in the United States.** In October of the same 
year the schooner was released on the ground that her seizure was 
contrary to the law of nations.** The case of this vessel did not 
come into court. 

In the discussion of the case of the Emerald there emerged what 
purported to be a test of the propriety of seizure which was to bulk 
large in ensuing discussions. The British Government, in protesting 
against the seizure, objected that no proof was furnished that the 
vessel had been “in contact with the shore through her own boats”,** 
and when the vessel was released it was understood that the ground 
of the release was to be found precisely in this consideration.* 
Already on September 26 the President had ordered a cessation of 
extra-marginal seizures except where contact had been made with 
the shore through the small-boats of the vessel to be seized, and 
shortly thereafter (10 November, 1922) the Government at Wash- 
ington ordered all other vessels then in custody to be released when 
they had been seized outside the three-mile limit and where it did 
not appear that they had made contact with the shore by means of 
their small-boats.** The order covered some twenty vessels. 

Contact with the shore was to be deemed constructive entrance, 
apparently. This manner of reasoning had been applied in one form 
or another in previous instances; her small-boats had always been 
deemed an integral part of a vessel, and the vessel held responsible 
for activities carried out by them. Thus in The Twee Gebroeders, 
1800,°° and the case of The Araunah, which arose in 1888,* the 
vessels in question were made liable for action carried out only 
by their boats. The extension of these ideas to the situation now 
under discussion seemed to be natural and sound. 

In two other cases decided in the past year, courts of the United 
States appear to have adopted the test of contact with the shore 
by means of small-boats as decisive for the seizure of vessels in 
extra-marginal waters. Two examples follow. 

The Grace and Ruby was a British vessel seized also in February, 
1922, some four miles off the coast of Massachusetts. When libelled 
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in the District Court in Boston the seizure was upheld. Counsel for 
the United States, Mr. Charles P. Curtis, Jr., of Boston, an ex- 
ceptionally thorough and competent student of the law, pleaded con- 
tact with the shore as the ground for condemnation.*' The court 
affected to disregard this factor in the case, and to go upon Church 
v. Hubbart, which, it said, had never been overruled although ad- 
mittedly at variance with the authority of such text writers as Dana 
and Moore, and with the attitude of the Department of State as 
expressed at one time or another by Secretaries Fish, Buchanan, 
and Evarts. The court based its defiance of these authorities 
upon an unreal distinction between the activities of vessels which 
had not threatened the safety or authority of the littoral state (which, 
the court erroneously said, were exclusively involved in the cases 
discussed by Dana, Moore, Fish, et als) and the instant case where 
such a threat had been made, and upon the argument that the question 
of jurisdiction had been settled for the courts by the political de- 
partments as in the Cooper and Handy cases.** The case is there- 
fore not entirely in accord with the small-boats doctrine, but the 
court emphasized the continuity of the unlading from without the 
marginal belt to the landing of small-boats on the shore in such a 
way that the decision was later taken for a precedent on precisely 
this point. And it remains true that the condemned vessel had ac- 
tually been guilty of such intercourse. The case was carried on ap- 
peal to the Supreme Court but passed under Rule 26 on 4 January, 
1924.** 

A similar decision of another District Court, in the same year, in 
the case of the Henry L. Marshall, is more consistent.** The British 
vessel in question was seized in August, 1921. The Department of 
State was inclined at the time to regard the seizure as unjustifiable,*® 
but she was libelled in the District Court of the United States for the 
Southern District of New York. The District Court held, on Octo- 
ber 1922, that “In view of the activities of the master and schooner 
in introducing liquor into the United States by hovering on the coast 
and unloading into smaller craft within four leagues from land, she 
subjected herself to the jurisdiction of this court and may be pro- 
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ceeded against for forfeiture,” and cited both Church v. Hubbart 
and The Grace and Ruby.*® The opinion in the latter case was 
quoted thus: “the act of unlading, although beginning beyond the 
three-mile limit, continued until the liquor was landed.”** The case 
went on appeal to the Circuit Court of Appeals for the 
Second Circuit and there was passed upon on June 19, 
1923.48 The decision in the lower court was affirmed, 
and it was said: “We are in entire accord with the decision in The 
Grace and Ruby, supra. The difference between the facts there 
described and those at bar is that, instead of arranging to unload and 
deliver the cargo of the schooner by, through, or with some assist- 
ance from the schooner’s own crew or equipment (as in the case 
cited), the whole matter was performed by previous arrangement 
with those controlling the Marshall, but with small-boats that did 
not belong to the schooner, and were not even partially manned by 
men from her crew. But it is just as true in this case, as it was in 
that of The Grace and Ruby that the act of unlading, although be- 
yond the three-mile limit, continued until the liquor was landed.” 
When the case was carried to the United States Supreme Court by a 
petition for certiorari that tribunal declined to review the case, in 
a memorandum decision on 22 October, 1923.*® 

It will be noted that the original rule stated in terms of the vessel’s 
own small-boats had now been expanded to cover trading with per- 
sons in small-boats belonging on shore. This would appear to be a 
vigorous and pregnant expansion of the rule, but one necessary if 
substantial justice is to be served in such circumstances, and one 
entirely in harmony with the fundamental reason of the rule. The 
British act of 1736, indeed, took such action into account in determ- 
ining the treatment of the vessel,°° but as has been said, this 
early practice did not suffice to found a continuous modern rule, 
and the present expansion of the doctrine came about in The Grace 
and Ruby where there were involved both the vessel’s own small- 
boats and crews, small-boats and men from on shore. One might 
suggest in part that the shores had, constructively at least, come out 
to the vessel in such a case and that intercourse with persons in 
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small-boats put off from shore thereupon constituted trading with 
the shore. 

So the matter stands today. It is believed that the complete denial 
of the legality of extra-marginal seizures generally must be put 
aside, the contention in favor of such seizures generally on grounds 
of suspicion or anticipated violation of local laws likewise, in spite 
of the admitted practice of boarding and inspection outside the mar- 
ginal belt, and the rule of contact with the shore through small boats, 
belonging to the vessel or belonging on shore, adopted as definitive." 


PitMAN B. Portrer 





4 treaty signed by Great Britain and the United Stetes in January, 1924, 
affirms the existence of the three-mile limit, permits inspection and seizure by 
the United States of British vessels within one hour’s sailing distance of the 
shore on reasonable belief of guilt in attempting to smuggle alcoholic beverages 
into the United States, and also authorizes carriage of such beverages under seal 
by British vessels into American territorial waters. New York Times, 5 March, 
1924, p.17. This agreement does not alter the conclusions drawn in these papers 
on grounds of general law. 

Seizure of the British liner Orduna in New York harbor on 12 March, 1924, 
for landing alcoholic beverages concerns the conclusion drawn in the first of 
these articles. Not mere possession of such liquors on board the vessel was 
made the ground for action, in spite of the Cunard S. S. Company v. Mellon, but 
an attempt to interfere with conditions on shore.—New York Times, 13 March, 
1924, P. 1. 
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CoNsTITUTIONAL Law—“Eguat ProtEcTION oF THE Laws”’—A_ For- 
EIGN CORPORATION “WITHIN THE JURISDICTION OF THE STATE”’—In the case 
of Kentucky Finance Corporation v. Paramount Auto Exchange Corporation, 
262 U. S. 544; 43 Sup. Ct. 636, it appeared that the plaintiff, a Kentucky cor- 
poration, not doing business nor authorized to do business in Wisconsin, had 
sued in a Wisconsin court in replevin for an automobile unlawfully taken 
from it by one Allen and wrongfully delivered to the defendant. Pursuant 
to sec. 4096, sub. 7, and sec. 4097, sub. 2 of the Wisconsin Statutes, 1917, the 
corporation was ordered to send its secretary to Wisconsin for an adverse ex- 
amination. The corporation refusing to obey the order, the case was dismissed 
and the order affirmed by the Supreme Court of Wisconsin on the ground that 
it was a reasonable exercise of the power of the state to control the conduct 
of judicial proceedings in its courts. The plaintiff contended that the Wis- 
consin statute was unconstitutional, since it made unreasonable requirements, 
denying foreign corporations equal protection of the laws and taking property 
without due process of law, and writ of error was taken to the U. S. Supreme 
Court. The Supreme Court reversed the Wisconsin decision, Justices BRAND- 
EIS and Hotmes dissenting. It appeared by a previous decision of the 
Wisconsin court construing this same statute, George v. Bode, 170 Wis. 411, 
175 N.W. 939, that nonresident natural persons could not be examined within 
the state, unless they had been personally served therein with notice and sub- 
poena. To compel a foreign corporation to appear without such service was 
held to come within the prohibition of the XIV Amendment, “Nor shall any 

mega deny to any person within its jurisdiction the equal protection of 
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Assuming all that can be assumed in the plaintiff’s favor, that this was an 
unjust and unreasonable discrimination against foreign corporations, the question 
still remains as to whether the corporation was, under the circumstances, within 
the scope of that clause of the Constitution. 

It is indeed well settled that a corporation is a “person” within the meaning 
of the XIV Amendment, Santa Clara Co. v. S. P. R. R., 118 U. S. 394, 6 Sup. 
Ct. 1132; Minneapolis & St. L. Ry. v. Beckwith, 129 U.S. 26, 9 Sup. Ct. 207; 
Gulf etc. R. Co. v. Ellis, 165 U.S. 150, 17 Sup. Ct. 255; Southern Ry. Co. v. 
Greene, 216 U.S. 400, 30 Sup. Ct. 287. It necessarily follows that a corporation 
which is within the jurisdiction of the state is entitled to equal protection of the 
laws, Smyth v. Ames, 169 U.S. 466, 18 Sup. Ct. 418 (R. R. rate regulation) ; 
Louisville & Nashville R.R. Co. v. Gaston, 216 U. S. 418, 30 Sup. Ct. 291 (tax- 
ation); A. T. & S. F. Ry. Co. v. Vosburg, 238 U.S. 56, 35 Sup. Ct. 675 (dis- 
crimination in allowing costs). In accord with this in principle are the fol- 
lowing cases, which held, however, that the statutes in question did not as a 
matter of fact deny equal protection. National Cotton Oil Co. v. Texas, 197 
U.S. 115, 25 Sup. Ct. 379; N. W. Life Ins. Co. v. Riggs, 203 U.S. 243, 27 
Sup. Ct. 126. 

As certainly as the state cannot deny equal protection of the laws to 
corporations within its jurisdcition, equally certainly it can put such conditions 
as it chooses upon the foreign corporation’s right to come into its jurisdiction 
to do business. Usually corporations seeking to come into the state without 
complying with the conditions invoke the “privileges and immunities” clause 
(art. 4, sec. 2) of the Constitution, always unsuccessfully, since it is held that 
a corporation is not a “citizen” within the meaning of that clause, but occa- 
sionally they rely also upon the equal protection clause. A leading case on 
this point is Pembina Consol. Silver Mining Co. v. State of Penn., 125 U.S. 
181, 8 Sup. Ct. 737, which was a suit based on the violation of the corporation 
license law. It was there held that the XIV amendment does not prevent 
the state from requiring a license, and that the corporation, not having done 
as required, was not within the jurisdiction. Accordingly a foreign corpora- 
tion applying for admission to do business in the state cannot challenge the 
validity of a statute barring it, since it is not a citizen within the privileges 
and immunities clause nor a person within the jurisdiction of the state, State ex 
rel Atlantic Horse Ins. Co. v. Blake, 241 Mo. 100, 144 S.W. 1094, Ann. Cas. 
1913C, 1283. In the case of Interstate Amusement Co. v. Albert, 239 U.S. 
560, 36 Sup. Ct. 168, the court said, in holding that a corporation may properly 
be required to file a copy of its charter and do other specified acts before it 
can do business in the state or sue in its court, “Insistence upon the ‘equal 
protection’ clause is unsubstantial and calls for no discussion.” The prin- 
ciples on which the cases are decided are well summed up in this statement 
from the case of Manchester Fire Insurance Co. v. Herriott, 91 F. 711, where- 
in the state recovered a tax as a condition upon doing business another year: 
“When a foreign corporation has been admitted into a state, and has, in 
connection with the business it was authorized to carry on, accummulated 
Property, or entered into contracts, such property and contract rights are 
under the protection of the law, but the right to invoke protection for such 
acquired property does not confer upon the corporation the right to insist that 
it shall be permitted to enter into further business or acquire other property”. 
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Two points are then well decided: that when a corporation is applying for 
admission to do business in the state it cannot invoke the “equal protection of 
the laws”; second that after it has been admitted it clearly is entitled to that 
constitutional protection. In the principal case the corporation was not author- 
ized to do business in the state and was not seeking that authorization. Was it 
within the jurisdiction of the state? The decision of the court in this case 
seems to be a serious departure from the earlier cases. In addition to all of 
the cases cited above in which corporations seeking admission to the state 
invoked the “equal protection of the laws”, which might be cited here as author- 
ity for holding that the corporation not authorized to do business in the state 
is not within its jurisdiction, there is the leading case of Blake v. McClung, 
172 U.S. 239, 19 Sup. Ct. 165. A statute of Tennessee gave Tennessee credit- 
ors of an insolvent company priority over others in the payment of debts. A 
foreign corporation sued for its debt, on the ground that this denied it equal 
protection. In view of the holding of the principal case, the opinion is es- 
pecially well worth quoting (the italics are added): “Without attempting to 
state what is the full import of the words ‘within its jurisdiction’, it is safe to 
say that a corporation not created by Tennessee, nor doing business there 
under any condition that subjected it to process issuing from the courts 
of Tennessee ..... is mot..... within the jurisdiction of that state ..... 
Nor do we think it came within the jurisdiction of Tennessee, within the 
meaning of the amendment, simply by presenting its claim in the state court 


and thereby becoming a party to this cause..... We adjudge that the statute 
so far as it subordinates the claims of private business corporations not within 
the jurisdiction of the state of Tennessee .. . . to the claim of creditors re- 


siding in Tennessee is not a denial of the ‘equal protection of the laws’ se- 
cured by the Fourteenth Amendment to persons within the jurisdiction of the 
state, however unjust such a regulation may be deemed” (p. 260). This case 
is followed in the case of Morgan Bros. v. Dayton Coal & Iron, Ltd., 134 
Tenn. 228, 183 S.W. 1032. A corporation not doing business in the state under 
conditions that subject it to process issuing from the courts of the state is 
not within its jurisdiction, Hawley v. Hurd, 72 Vt. 122, 47 A. 401, 52 L.R.A. 
195. Accord, Merchants’ National Bank v. Ford, 124 Ky. 403, 99 S.W. 260. 

The cases prior to the instant case uniformly bear out the statement made in 
Beale’s Foreign Corporations: “Under this amendment the corporation is 
a ‘person’. But until the corporation comes within the jurisdiction of a State 
the provision does not apply, and so long as the corporation has not yet re- 
ceived permission from the state to act within its borders, it has not come 
within its jurisdiction” (Sec. 126). The instant case apparently overrules the 
previous cases in holding that not only doing business under conditions that sub- 
ject it to process of the courts, but that bringing suit also causes the corpora- 
tion to be within the jurisdiction. Thus the court, “It is enough to say that 
when the plaintiff went into Wisconsin, as it did, for the obviously lawful 
purpose of repossessing itself, by a permissible action in her courts, of specific 
personal property unlawfully taken out of its possession elsewhere and fraudu- 
lently carried into that state, it was, in our opinion, within her jurisdiction for 
all the purposes of that undertaking.” Is not a difficulty with this view the 
fact that the statute complained of applied to foreign corporations before they 
came into the state for any purpose, and that therefore when they came into 
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the state to sue they may be said to submit te the provisions of the law as to 
method of procedure? This involves the question of the right of a state to 
deny to a corporation the right to maintain actions in its courts. Whether the 
state has such power has not been settled by any decision. The general 
power of a state to restrict the right has, however, been recognized. 9 Fletcher, 
Foreign Corporations, § 5992. 

Miriam L. Frye 


Tue Tort LiasBiLity oF A MANUFACTURER—The question of whether a 
manufacturer is liable in tort to third persons with whom no contractual re- 
lationship exists for negligence in his methods of manufacture was directly 
presented in the recent case of Coakley v. Prentiss-Wabers Stove Co.,195 N.W. 
388, and passed upon by the Wisconsin Supreme Court. The plaintiff was 
injured by the explosion of a portable gasoline stove manufactured by the de- 
fendant and sold under the trade name of the “Auto Kamp Kook Kit”. No 
contractual relationship existed between the parties as the plaintiff was the 
mother-in-law of the indirect purchaser. It was alleged that the method of 
manufacture pursued in the construction of the gasoline container was so de- 
fective as to render such stove unsafe when subjected to the uses contem- 
plated. There was no evidence that the defendant had actual knowledge of the 
defective nature of such joint. The Court, in permitting the plaintiff to recover 
for her injuries, justified its decision on the ground that the stove as offered 
to the public was, by reason of its negligent construction, inherently dangerous, 
and the defendant was chargeable with knowledge of such defective con- 
struction. 


There is an accepted rule of law that a manufacturer is not liable for 
negligence to persons with whom he has no privity of contract: Birmingham 
Chero-Cola Bottling Co. v. Clark, 205 Ala. 678, 89 So. 64; Windram Manufac- 
turing Co. v. Boston Blacking Co., 239 Mass. 123, 131 N.E. 454; and Pillars 
v. R. J. Reynolds Tobacco Co., 117 Miss., 490, 78 So. 365. However, under 
modern decisions, certain well defined exceptions to this rule are recognized. 
A federal court in Huset v. J. I. Case Threshing Machine Co., 120 Fed. 865, 
61 L.R.A. 303, enumerates the three exceptions to the non-liability of manu- 
facturers in tort to be: (1) an act of negligence on the part of the manufac- 
turers imminently dangerous to human life or. health, which occurs in the 
preparation of foods and poisons, whose primary use is to preserve or affect 
life and health: (2) an owner who impliedly invites third parties to use de- 
fective appliances manufactured by him; and (3) a manufacturer who, without 
notice of its qualities, supplies to others a machine which he knows to be 
imminently dangerous to anyone who may use it. Our own court in Hashbrouck 
v. Armour Co., 139 Wis. 536, 166 N.W. 315, holds there are three established ex- 
ceptions by which a manufacturer is held liable in tort, and states these ex- 
ceptions to be: (1) where he puts out an article not inherently dangerous 
which invites certain use, but which he knows to be imminently dangerous 
to life and limb by reason of negligent construction: (2) where he markets 
articles inherently dangerous, such as explosives or poisons, without ef- 
fectual notice to others of their dangerous qualities; and (3) a manufacturer 
making and selling an article intended to preserve or affect human life who 
is negligent in the preparing, compounding, or labeling of such article. 
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Recovery has been permitted in the following cases under the exception of 
articles inherently dangerous, or rendered imminently dangerous through negli- 
gent construction: Johnson v. Cadillac Motor Car Co., 261 Fed. 878; (auto- 
mobile) ; Thornhill v. Carpenter-Morton Co., 220 Mass. 593, 108 N.E. 474, 
(explosive floor stain) ; Krahn v. J. L. Owens Manufacturing Co., 125 Minn. 
33, 145 N.W. 626, (threshing machine) ; Statler v. Ray Manufacturing Co., 
195 N.Y. 478, 88 N.E. 1063, (steam coffee urn) ; McPherson v. Buick Motor 
Car Co., 217 N.Y. 382, 111 N.E, 1050, (automobile) ; and Grant v. Graham, 
176 N. Car. 256, 97 S.E. 27, (charged soda-water bottle). The inherently 
dangerous doctrine has not been confined merely to permitting recovery for 
personal injuries, for it was invoked in Quackenbush v. Ford Motor Car Co., 
153 N.Y.S. 131, to allow the plaintiff, who was himself uninjured, to recover 
for injuries to his car incurred in an accident resulting from a defective 
brakeband. 


Among the many cases in which recovery has been permitted in tort 
for poisonous and dangerous foods and beverages are: Ketterer v. Armour & 
Co., 247 Fed. 921, L.R.A. 1918D, 798; Watson v. Augusta Brewing Co., 124 
Ga. 121, 1 L.R.A. (N.S.) 1178, 52 S.E. 152; Salmon v. Libby, McNeil & 
Libby, 219 Ill. 421, 76 N.E. 573; and Tomlinson v. Armour & Co., 75 N.J.L. 
748, 65 Atl. 883. The Mississippi Court extended this exception existing in 
favor of foods and beverages to include chewing tobacco in Pillars v. R. J. 
Reynolds Tobacco Co., 117 Miss. 490, 78 So. 365. 


A manufacturer of sparklers as playthings for children was held liable 
in the recent case of Henry v. Crooks, 195 N.Y.S. 642, under the exception 
permitting recovery for failure of a manufacturer to warn the public of the 
dangerous nature of his goods. 


Bright v. Barnett & Record Co., 88 Wis. 299, 60 N.W. 418, held the manu- 
facturer of a defective scaffold liable under the exception that a manufacturer 
is liable for negligence who impliedly invites others to use his defective ap- 
pliances and machinery. 


In the principal case, Coakley v. Prentiss-Wabers Stove Co., the defendant 
contended strenuously that it could not be held liable in the absence of proof 
of actual knowledge on its part of the defective joint in the container. In 
Miller v. Meade-Morris Co., 166 Wis. 536, 166 N.W. 315, the plaintiff was 
injured by the giving way of a defective guard-rail of a coal-loading device 
manufactured by the defendant. Recovery was denied by the Court on the 
express ground that the defendant had no actual knowledge of the existence of 
the defect. Later in Kashuda v. Adams Express Co., 171 Wis. 25, 176 N.W. 
222, Justice VINJE, referring to the Miller case, said, “The defect was a 
latent one, and it was held not chargeable to the defendant because the case 
was classed as one where a manufacturer puts out an article having a latent 
defect for which he is not responsible in the absence of knowledge thereof”. 
In the Coakley case the Court held the defect to be patent, and not latent, 
following Olds Motor Works v. Shaffer, 145 Ky. 616, 140 S.W. 1047, which 
held that actual knowledge is not essential to liability where the defect is patent. 
North Carolina, in Dail v. Taylor, 151 N. Car. 284, 66 S.E. 135, holds a 
vendor chargeable with knowledge of a latent defect if he could have as- 
certained knowledge of it “by proper care and attention”. 
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Many injustices have been perpetuated by decisions grounded upon the 
illogical rules of law now governing a manufacturer’s tort liability. The 
Oklahoma Court recently denied recovery to a plaintiff injured through the 
defective construction of his automobile on the ground that an automobile is 
not an inherently dangerous instrument: Ford Motor Car Co. v. Livesay, 
61 Okla. 231, 160 Pac. 901. See also the cases of Laudeman v. Russell & 
Co., 46 Ind. App. 32, 91 N.E. 822, (steam boiler) ; Cadillac Motor Car Co. 
v. Johnson, 221 Fed. 801, (automobile—overruled in Johnson v. Cadillac 
Motor Car Co., 261 Fed. 878) ; and Burkett v. Studebaker Bros. Manufactur- 
ing Co., 126 Tenn, 467, 150 S.W. 421, (carriage). Massachusetts in Tompkins 
v. Quaker Oats Co., 239 Mass. 147, 131 N.E. 456, denied recovery to a plain- 
tiff whose chickens died as a result of eating chicken-feed negligently manu- 
factured by the defendant so as to contain too large a proportion of salt, and 
the Court apparently justified the decision on the ground that the chicken-feed 
was not inherently dangerous, for they declared, “In the present case, there 
was no evidence that Schumacher feed, in its ordinary state, was harmful to 
poultry.” 

The tendency of the courts is more and more to extend the exceptions to 
the rule of a manufacturer’s nonliability in tort to include an ever increasing 
field in which recovery may be permitted. This tendency is explained in part 
by the apparent injustice of adhering too strictly to the letter of these ex- 
ceptions and confining them to the limited field in which they originated. The 
courts are no doubt also influenced in their decisions by the fact that these 
rules originated at a time when industrial development had not reached the 
stage of concentration of wealth in the hands of the manufacturers that it has 
today. By extending the liability of manufacturers there is a more equitable 
distribution of loss, for, instead of the individual consumer or user having to 
stand his own burdensome loss, his loss is indirectly distributed throughout the 
industry. Judging from this tendency to expand the classes of cases in 
which recovery will be permitted, it seems evident that the day is rapidly ap- 
proaching when a manufacturer’s liability for negligence will no longer be 
dependent upon whether or not his products can be classif2d as foods, or 
whether or not they are inherently dangerous, brt by the test of whether the 
manufacturer in the exercise of ordinary care could reasonably have antic- 
ipated that injury to occur which actually does result from his acts. Theoret- 
ically the latter is the logical basis for liability. The only doubt which arises 
is whether the adoption of such a test would subject all manufacturers to 
licbility at the caprice of juries for every injury resulting from the use of 
their products, however slight the defect in such products or the negligence of 
the manufacturers might be. 

, Georce R. Currie 


INTERSTATE COMMERCE—SERVICE ON SoLiciITING AGENT oF A ForeIGn Cor- 
PORTION AN UNREASONABLE BurDEN ON INTERSTATE CoMMERCE,—A state has no 
power to impose on those engaged in interstate commerce such conditions as 
will fetter their right to carry on such commerce, or to subject them to un- 
reasonable requirements in respect to interstate transactions. This principle is 
constantly reiterated in decisions involving interstate commerce questions. The 
difficulty lies in applying it to the innumerable state laws which affect inter- 
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state business. Ultimately it is a question of fact in every case whether a 
particular state law operates as an unreasonable burden on interstate com- 
merce. Abstract theorizing is useless; and precedents are of value only when 
they help to show what particular states of facts the courts have regarded as 
burdensome to interstate commerce. Not infrequently, a change in interstate 
business conditions will operate to render a particular state law formerly 
regarded as not unreasonably burdening interstate commerce, invalid. 


Gen. St. Minn. 1913, Sec. 7735 provides that “any foreign corporation having 
an agent in this state for the solicitation of freight or passenger traffic over its 
lines outside of this state, may be served with summons by delivering a copy 
thereof to such agent.” Since Langergren v. Pennsylvania R. R. Co., 130 Minn. 
35, 152 N. W. 1102, the supreme court of Minnesota has construed this statute 
as not limited to suits arising out of business transacted in Minnesota, and 
including suits where the plaintiff was not and never had been a resident of 
Minnesota. For a number of years it was common for non-resident plaintiffs 
to bring suits in Minnesota on causes of action which arose without the state 
against carriers whose lines never even entered the stateand who merely main- 
tained soliciting agents within the state. Undoubtedly the inducement for bringing 
such actions in Minnesota was the liberal damage laws of that state. The 
railroad companies felt that the statute was unjust, and continually tested it 
in the supreme court of Minnesota, complaining that the statute violated the 
due process clause of the Federal Constitution, but without success. See 
Rishmiller v. Denver & Rio Grande R. R., 134 Minn. 261, 159 N.W. 272; 
Merchants Elevator Co. v. Chesapeake & Ohio Ry., 147 Minn. 188, 179 N. W. 
734; Callaghan v. Union Pacific R. R., 148 Minn. 482; 182 N.W. 1004. Ap- 
parently it never occurred to the railroad companies that the statute imposed 
a burden on interstate commerce. In Farmers’ Co-op. Equity Co. v. Payne, 
150 Minn. 534, 186 N.W. 130, the defendant railroad company merely main- 
tained an agent in Minnesota for the solicitation of traffic without the state, 
its lines not even entering Minnesota; and the suit was brought in Minnesota 
by a Kansas corporation on a cause of action which arose in Kansas. The 
supreme court of Minnesota adhered to its former construction of the statute, 
and held the service on the soliciting agent valid. On error, the supreme 
court of United States, in Davis v. Farmers’ Co-op. Equity Co., 262 U.S. 312, 
43 Sup. Ct. 556, reversed the decision and held that the statute, construed as 
not limited to suits arising out of business transacted in Minnesota, and in- 
cluding suits where plaintiff is not a resident of Minnesota, is unconstitutional 
as unreasonably burdening interstate commerce. The court pointed out that 
litigation in states remote from that in which the cause of action arose en- 
tails the absence of railroad employees, impairing the efficiency of operation 
of the railroads and causing heavy expenses to the carriers; that solicitation 
of traffic by carriers in states remote from their lines is a recognized part of 
interstate transportation ; and that the Minnesota statute in effect compels every 
foreign interstate carrier to submit to suit in Minnesota as a condition of 
maintaining a soliciting agent within the state. In Sioux Remedy Co. v. 
Cope, 235 U.S. 197, 35 Sup. Ct. 57, 59 L. Ed. 193, it was held that a state 
statute requiring foreign corporations, before bringing suit in the courts of the 
state on claims arising in interstate commerce, to file a certificate of incor- 
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poration, pay recording fees and appoint a resident agent on whom process 
could be served, is an unconstitutional burden on interstate commerce. While 
the Minnesota statute did not make the submission to suit in the state by a 
foreign carrier a condition precedent to its maintenance of a soliciting agent 
within the state, the practical effect of the statute was about the same. A 
recent case has held that permitting service of summons on a traveling sales- 
man of a foreign corporation, who is in the state merely to solicit orders, 
is an unlawful restriction on interstate commerce. Bauch v. Weber Flour 
Mills Co., 210 Mo. App. 666, 238 S.W. 581 (1922). 

The Davis case is undoubtedly sound. The opinion of the court, delivered 
by Justice Brandeis, is a model of clearness and conciseness. The case is 
interesting as a revelation of the broad scope of the commerce clause. The 
court expressly refused to decide whether the Minnesota statute is valid when 
applied to suits in which the cause of action arose elsewhere if the trans- 
action out of which it arose had been entered upon within the state; or if 
the plaintiff was, when it arose, a resident of the state. It also refused to 
decide whether the statute violates the Fourteenth Amendment. 

Morris Karon. 


Bitts AND NotEs—ApDMISSIBILITY OF ParoL EvipENCE TO VARY A BLANK 
INDORSEMENT —In the recent Wisconsin case of Palmersheim v. Hertel, 179 
Wis. 291, 191 N.W. 567, the question was presented whether parol evidence 
was admissible to alter or explain the blank indorsement of a promissory 
note. The action was brought by the immediate indorsee against his indorser, 
who attempted to show that the indorsement was intended to be without 
recourse. The court held that such evidence was inadmissible on the theory 
that the indorsement constituted a contract as definite and certain as if the 
terms thereof were inscribed in black and white above the signature of the 
indorser; that by this contract the indorser bound himself to pay the note 
at maturity provided that it was dishonored by the maker and notice of this 
dishonor duly transmitted to the indorser; and that to admit oral evidence 
to the effect that the indorsement was actually without recourse would be 
in violation of the parol evidence rule. 

This holding is in accord with the previous Wisconsin decisions and repre- 
sents the rule in a majority of the states. Bank of United States v. Dunn, 
6 Pet. 51, 8 Led. 316; Preston v. Ellington, 74 Ala. 133; Dale v. Gear, 38 
Conn. 15, 9 Am.Rep. 353; Johnson v. Glover, 121 Ill. 283, 12 N.E. 257; 
Newberry v. Trowbridge, 13 Mich. 263; Lake Harriet State Bank vy. Miller, 
138 Minn. 481, 164 N.W. 989; Hodgens v. Jennings, 148 App. Div. 879, 133 
N.Y.S. 584; Charles v. Dennis, 42 Wis. 56, 24 Am.Rep. 383; Eaton v. 
McMahon, 42 Wis. 484. Prior to the adoption of the Negotiable Instru- 
ments Law, and to a lesser extent since (see N. I. L., Sections 63, 64), 
there was a substantial minority taking the position that a blank indorse- 
ment furnished only a presumption that the contract of the parties was as is 
above set forth, and that accordingly parol evidence was competent to show 
that the real contract of the parties was to a different effect. Roads v. 
Webb, 91 Me. 406, 64 Am.St.Rep. 246, 40 Atl. 128; Whitney v. Spearman, 
50 Neb. 617, 70 N.W. 240; First National Bank vy. Crabtree, 86 Iowa 731, 52 
N.W. 559. 














436 WISCONSIN LAW REVIEW 





Under the majority doctrine parol evidence was generally inadmissible to 
vary the liability incurred from the indorsement even between the original 
parties. Thus it cannot be shown that the indorser did not intend to be- 
come bound by his indorsement. Davy v. Kelly, 66 Wis. 452, 29 N.W. 232; 
Halbach v. Trester, 102 Wis. 530, 78 N.W. 759. Nor can it be shown that 
the indorser was to be held as maker. Hackley National Bank v. Barry, 
139 Wis. 96, 120 N.W. 275; Union Bank v. Commercial Securities Company, 
163 Wis. 470, 157 N.W. 510. Nor that he was to be held as surety or as 
guarantor. First National Bank v. Heeb, 188 Ill. App. 194; Howe v. 
Merrill, 5 Cush. 80; Foley v. Brewing Company, 61 N.J.L. 428, 39 Atl. 650. 

There are, however, certain purposes for which parol evidence is ad- 
missible, in actions between the parties, even in jurisdictions where the 
majority doctrine prevails, which are commonly referred to as “exceptions” 
to the parol evidence rule. Some of these so-called exceptions are now 
provided for in the Negotiable Instruments law. It is the purpose of the 
present note to point out the purposes for which parol evidence is ad- 
missible, to comment briefly upon the policy which dictates such admissibility 
and to consider whether such are really contrary to the doctrine usually 
known as the parol evidence rule. These purposes are: 

1. To show that the delivery of the instrument indorsed was in escrow 
and conditioned upon the happening of some event or performance of some 


duty before taking effect Ricketts v. Pendleton, 14 Md. 320; Gamble v. 
Riley, 39 Okl. 363, 135 Pac. 390; Seattle Bank v. Becker, 74 Wash. 431, 133 


Pac. 613. This is in accord with the general rule that parol evidence is re- 
ceivable to show that there is no contract. Delivery being an essential ele- 
ment to the existence of a valid contract, evidence in regard to it is there- 
fore receivable. Nutting v. Fire Insurance Company, 98 Wis. 26, 73 N.W. 
432; Hodge v. Smith, 130 Wis. 326, 110 N.W. 192. A similar result follows 
under Section 16 of the Negotiable Instruments Law. 

2. To show that the indorsement was without consideration. The proof 
of this also goes to show that one of the essentials of a valid contract is 
lacking, and in accordance with the general rule of evidence is therefore 
admissible. Under the N.I.L. the admissibility is justified under Sections 24 
and 28. Jefferson Co. Bank v. Compton, 192 Ala. 16, 68 So. 261; State v. 
Pangerl, 139 Minn. 19, 165 N.W. 479; Praes v. Vollintine, 53 Wash. 137, 
101 Pac. 706. 

3. To show in an action involving the accommodating and accommodated 
parties that the indorsement was for accommodation only. This is in effect 
showing that it was without consideration and is therefore allowable. Frank- 
lin v. Kidd, 219 N.Y. 409, 114 N.E. 839; Breitengross v. Farr, 100 Wis. 215, 
75 N.W. 893. 

4. To show that the indorsement was for purposes of collection only. 
Evidence introduced for such a purpose is admissible because according to the 
theory of many cases it has the effect of attacking the consideration of the 
transfer. Lawrence v. Stonington Bank, 6 Conn. 521; Hamburger v. Miller, 


48 Md. 317; Narker v. Prentiss, 6 Mass. 430. Other cases, especially since 
the adoption of the N.I.L., hold that such evidence is admissible as show- 
ing a speciai trust which is not inconsistent with the contract of indorse- 
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ment itself. This is easily justified under Section 16 of the NLL. 
See Johnston v. Schnabaum, 86 Ark. 82, 126 Am.St.Rep. 1082, 17 L. R. A. 
(N.S.) 838, 109 S.W. 1163; Goette v. Sutton, 128 Ga. 179, 57 S.E. 308; 
Howell v. McCarty, 77 W.Va. 695, 88 S.E. 181. 

5. To show that the transfer was only as collateral security. The cases 
on this point are few and seem to be placed on the ground of conditional 
delivery. Hazzard v. Duke, 64 Ind. 220; Oakland Cemetery v. Lakins, 126 
Iowa 121, 101 N.W. 778; Keeler v. Commercial Printing Company, 16 Wash. 
526, 48 Pac. 239. 

6. To show that the indorsement was merely for the purpose of vesting 
title in the true owner. “This exception is based on the well recognized 
principle that such evidence may be given to show want or failure of con- 
sideration.” 28 L.R.A. (N.S.) 530. See also Ladd v. Ardmon State Bank, 
43 Okl. 502, 143 Pac. 170. Other cases put such admissibility on the ground 
that it shows a lack of intention to contract. Texas University v. Patton, 
145 S.W. 1063. 

7. To show in an action between indorsers an agreement by which the 
order of their liability was changed or by which they were to be liable for 
contribution as co-sureties for each other. This is usually placed on the 
ground that the claim is not on the indorsement itself but on a collateral 
agreement. Smith v. Morrill, 54 Me. 48; Austin v. Boyd, 24 Pick. 64; 
Easterly v. Barber, 66 N.Y. 433; Kiel v. Choate, 92 Wis. 517, 53 Am.St. 
Rep. 936, 67 N.W. 431. It is hard to see how on this ground, at least, the 
admission of such evidence is not contradictory to the contract of indorse- 
ment and therefore in violation of the parol evidence rule. Several cases 
have refused to admit such evidence, and their stand is, it seems, more in 
harmony with the usual tenets of the parol evidence rule in regard to 
written contracts of an ordinary nature. Johnson v. Crane, 16 N.H. 68; 
Johnson v. Ramsey, 43 N.J.L. 279, 39 Am.Rep. 580; State v. Kehoe, 58 N.J.L. 
529, 33 Atl. 946. Under the N.I.L. it is usually held that such evidence is 
admissible under section 68. Trego v. Estate of Cunningham, 267 Ill. 367, 
108 N.E. 119; Shea v. Vahey, 215 Mass. 80, 102 N.E. 119; National Banking 
Company v. Sweeney, 88 N.J.L. 140, 96 Atl. 86. 


8. To show an agreement of the indorser waiving demand and notice. 
The cases are not unanimous in allowing the introduction of evidence to such 
an effect, but in Wisconsin and in probably the majority of the states evidence 
of waiver is admitted on the ground that it does not change the terms of the 
contract, but merely relinquishes a condition beneficial to the defendants 
which might have been used by them as a basis of defence. Fuller v. Mc- 
Donald, 8 Me. 213, 23 Am.Dec. 499; Moll v. Roth Company, 77 Ore, 593, 
152 Pac. 235; Worden v. Mitchell, 7 Wis. 168. The question has never been 
directly presented in Wisconsin since this early case although in Charles v. 
Dennis, supra, the court intimated that to admit such evidence would con- 
tradict the terms of the indorsement. The reasoning of this obiter statement 
seems more in accord with the parol evidence rule than that adopted in 
supporting the admissibility of such evidence. 

9. To explain the character of an anomalous indorsement. Previous to the 
N.I.L. the courts in the different states engaged in various presumptions as 
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to the terms of the liability of one not otherwise a party to the instrument 
placing his name thereon before delivery Under Section 64 of the N.LL., 
however, the terms of such liability are stipulated, and parol evidence is held 
inadmissible to show a contrary intention. See Baumeister v. Kuntz, 53 Fla. 
340, 42 So. 886; First National Bank v. Bickel, 143 Ky. 754, 137 S.W. 790. 

Parol evidence in the above cases is received or excluded, the courts say, 
according as it is or is not in violation of the parol evidence rule. This 
rule is not a rule of evidence but a rule of substantive law varying in its 
application with the class of contract in connection with which it is sought 
to be invoked. Wigmore, Section 2400. Negotiable instruments constitute 
a separate class of contracts having certain characteristics not possessed by the 
ordinary written contract, the most important of which is negotiability. The 
parol evidence rule should accordingly adjust itself in order to assist as 
much as possible in the attainment of this end, just as the usual rule that the 
terms of a contract must be expressed gives way for the sake of 
negotiability to the allowance of an implied contract from the signature in 
blank of the indorser. The attainment of negotiability has demanded that as 
between those other than the immediate parties the terms of this contract 
can never be varied by parol evidence. As between the immediate parties, 
we have seen that the authorities are conflicting; but that it is deemed by the 
majority of courts to be for the furtherance of negotiability that parol evi- 
dence tending to vary the ordinarily implied terms of an indorsement should 
be kept out. For certain purposes. however, we find that even the majority 
doctrine of Palmersheim v. Hertel, supra, permits evidence to come in. How 
can this seeming hindrance to negotiability be justified? 

Professor Wigmore answers this question by pointing out that there are 
certain classes of transactions for one part of which the form of a negotiable 
instrument is needed, while for another part of the same transaction a different 
form of contract is desired and needed,—as where the terms of this latter 
contract cannot be stated in the indorsement without utterly destroying 
negotiability. Where such is the case, parol evidence should be admissible 
to show the larger contract and the variation it causes to the ordinary terms 
of an indorsement. Wigmore, Section 2443. 

This seems to furnish a means by which all of the above classes of cases 
can be reconciled. In effect it seems to set commercial advantage as the 
standard of admission and exclusion. In its application therefore it should 
be remembered that the need of commerce for a personal and negotiable 
currency is the reason for the existence of the negotiable instrument and that 
only when the advantage to business as a whole resulting from the admission 
of parol evidence to show a certain agreement or class of agreement more 
than compensates any resulting loss to negotiability should such evidence 
be let in. 

Under this test it seems that the case of Palmersheim v. Hertel, supra, is 
correctly decided. The words “without recourse” can be written on the note 
without lessening its negotiability and there is hence no business necessity 
for the admission of evidence to show the extraneous existence of such a 
qualification to a blank indorsement. The same would seem to apply to the 
words “Demand and notice waived”. But where the need of a qualified 
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negotiability is strong and the qualification is of a nature which cannot be 
stated on the note itself without total loss of negotiability it would seem to 
the commercial advantage that parol evidence be admitted between the im- 
mediate parties in accordance with the theory of Professor Wigmore and 
subject to the limitations in the preceding paragraph. 

Russet, P. Jones 

Lanp ConTRACT—RIGHTS OF VENDOR AND VENDEE AFTER BreAcH.—The 
question of the respective rights of the vendor and purchaser under a land 
contract after breach is not a new question, and is involved in the older and 
larger question of the rights of the parties to contracts generally, after 
partial performance and default by one party. See 5 Minn. Law Rev. 329 
In treating this question, two conflicting theories have arisen, one at law and 
the other in equity. The legal theory, having regard more for the default, 
provides for the forfeiture of all rights of the defaulting party, as a 
measure of damages to the injured party; while equity is concerned chiefly 
with the protection of the interests of the party who has partially performed 
his side of the contract, and will not decree a forfeiture against him unless 
he has conducted himself so inequitably as to debar himself from any 
equitable relief. 

Since the combination of law and equity, in dealing with the subject*of land 
contracts, the general practice of the courts has been to apply the legal theory 
and enable the vendor to repudiate the contract and forfeit the vendee’s 
rights thereunder. See Note 35 L. R. A. (N.S.) 532. Some writers suggest 
that this harsh method of dealing with the vendee’s interest after his default 
on a land contract is due to the fact that realty is man’s most jealously 
guarded possession, and for an infringement of his real property rights, he 
demands more than compensation for the actual injury done. 29 Har. Law 
Rev. 134-135. 

In Wisconsin, however, the equity rule has prevailed, and although strict 
foreclosure is recognized by our courts, a generous period of redemption, 
usually set at six months, is allowed the vendee in default. Dickson v. Loehr, 
126 Wis. 641, 106 N.W. 793; Buswell v. Peterson, 41 Wis. 82; Button v. 
Schroyer, 5 Wis. 598; Baker v. Beach, 15 Wis. 99. 

In modern conveyancing the land contract has come to be used in security 
transactions, in the same manner as a deed with a mortgage back to the 
vendor, being favored over the deed and mortgage arrangement, in cases in 
which the first payment is small, because foreclosure without sale is permit- 
ed. The opinion in Oconto Co. v. Bacon, —Wis,— 195 N.W 412, is ap- 
parently in conflict with the earlier and more liberal rule in Wisconsin that 
the equities of the vendee under the contract can not be forfeited or fore- 
closed without giving him an opportunity to redeem. 

This case is an action to quiet title by the vendor against the vendee and 
his assignee under a land contract, which provided for the sale of forty 
acres upon payments to be made in installments, and upon the condition that 
the vendee erect a log house and barn and clear a portion of the land. The 
contract then provided: 


“And it is distinctly agreed and understood by and between the 
parties hereto that, if the said party of the second part shall fail 
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to make any of the payments of money or interest above specified, or 
shall violate any of the provisions of this contract, then, and in that 
case, this agreement shall, at the option of the said party of the first 
part, be henceforth utterly void, and all payments thereon forfeited, 
subject only to be revived and renewed by act of the party of the first 
part, or the mutual agreement of both parties.” 

Bacon, the vendee, made no deposit, none of the payments, and none of 
the improvements, as provided in the contract, and a few days after its ex- 
ecution, assigned his interest thereunder to the defendant Flynn, who also 
failed to make either payments or improvements. 

Then followed a series of letters from the plaintiff, first to Bacon, and 
later, to Flynn, demanding compliance with the terms of the contract, and 
threatening various forms of relief, cancellation of the contract, forfeiture of 
the defendants’ rights thereunder, and foreclosure, while one letter ended by 
asking Bacon to execute the quit-claim deed, enclosed in the letter. Finally 
in answer to a letter of inquiry from Flynn as to what was due, which contain- 
ed his promise to make good such an amount, the plaintiff wrote him as 
follows: 


“This contract is null and void. Bacon or you have failed to comply 
with the terms, and therefore it is due for full and final settlement im- 
mediately, together with the interest. The contract is cancelled by the 
failure of you or Bacon to comply with terms of same. We do not know 
you in this matter, for Bacon has not given us any notice of assignment. 
We gave him until July 14th to comply with the terms of the agree- 
ment. He failed to do so; therefore our position is that we propose to 
foreclose this contract without further delay.” 


Subsequently, a tender of the amount due was made by Flynn, but was 
refused by the plaintiff, on the grounds that the contract should be treated 
as forfeited, and this action to quiet title was commenced. Judgment was 
given for the plaintiff, and the defendant appeals. 

Judgment was affirmed upon the grounds that the defendants had for- 
feited all their rights under the contract by their failure to comply with its 
terms, and in support of its decision, the court relied upon the case of 
Shenners v. Pritchard, 104 Wis. 287, 80 N.W. 458. This was an action by 
the assignee of the vendor under a land contract against the vendee to re- 
cover the balance of the purchase price, the vendee having defaulted on 
several payments. Although one of the conditions of the contract was that in 
case of default on the part of the vendee, the agreement should be utterly 
void, the court held that such a default gave the vendor the option, (1) 
to sue for unpaid purchase money; or (2) to sue for specific performance; 
or (3) to declare the contract at an end, The court held the express pro- 
vision that the contract should be absolutely void as of no effect, because 
inconsistent with the vendor’s rights, as it would be left to the option of the 
vendee to terminate at any time he saw fit, by simply failing or refusing to 
pay any further installments, obviously inconsistent with his express promise 
in the contract to make the same payments. In accord is Foster v. Lowe, 
131 Wis. 54, 110 N.W. 829. 
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It must be pointed out that the statement of the remedies made in 
Shenners v. Pritchard, supra, is not necessary to a decision, as that was an 
action by the vendor to recover the balance of the purchase price, and not an 
action to recover the land. So this discussion of the remedies available to 
the vendor may be regarded as mere dicta. Neither did Foster v. Lowe, 
supra, the other case cited by the court to sustain its decision, involve the 
same remedy which the court here grants. 

Neither of these cases has before been cited to establish the rule that 
after default the vendor may cancel the contract and forfeit the vendee’s 
rights. It is unfortunate that throughout the opinion that the court, relying 
upon the broad dicta of these cases, uses language much broader than the 
facts of Oconto Co. v. Bacon require, and that the court did not indicate 
the limits to which the doctrine of the case extends. 

Where the vendee has acquired valuable rights under his contract, to 
give the vendor the right to forfeit them, bars the vendee without any 
judicial action, whatver. In Diggle v. Boulden, 48 Wis. 477, 4 N. W. 678, 
affirmed and approved in Hill v. Sidie, 116 Wis. 602, 93 N.W. 446, 96 Am. 
St. Rep. 1011, where the vendee had taken possession and had paid a portion 
of the purchase price, the court held that the vendor had no right to proceed 
at law against him as a tenant holding over, under the clause of the contract 
making him a tenant at sufferance. 

There was an impression prevelant among the bar of the state that this 
remedy of cancellation and forfeiture, even though apparently authorized by 
Shenners v. Pritchard, supra, and Foster v. Lowe, supra, would not be 
recognized now, as the tendency of the court has been toward increased 
leniency to the vendee in default. As a result, they naturally look upon this 
decision as a step backward. 

Oconto Co. v. Bacon presents a situation in which the vendee has very 
little justification in claiming the benefits of his contract, but the more per- 
plexing question raised by the decision, is whether a cancellation and 
forfeiture would be decreed against any vendee who has partially performed 
his contract and makes a subsequent default, or, if the court will not apply 
this doctrine to all vendees in default, to what extent must they have per- 
formed, in order to possess an interest from which they cannot be barred 
except by foreclosure. Throughout the opinion, any expression upon this 
question is avoided, and the court gives very little intimation as to what their 
decision would be in a case where the vendee was in a better position, either 
at law or equity, to claim relief against a forfeiture. 

In Inglis v. Fohey, 136 Wis. 28, 116 N.W. 857, where the husband held a 
contract for the purchase of land and before paying any of the purchase 
price contracted to sell a part thereof, the court held the wife was not en- 
titled to dower in that part covered by the second contract. The significant 
point in this decision was that it rested upon the fact that the purchaser had 
not paid any part of the purchase money. 

The decision in Oconto Co. v. Bacon can be sustained for the particular 
facts of the case, but the opinion should have limited its application to cases 
in which the vendee has neither entered nor paid any part of the purchase 
price. 

Epwarp W. Hooker 
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SaALEs—PasstnG oF TITLE WHEN Butt or Lapinc Is Mave to VENDOR OR 
Orper—In a recent New York case, Standard Casing Co., v. California 
Casing Co., (1922) 233 N. Y: 413 an action for breach of contract by 
the buyer against the seller because of failure to ship goods, the question 
arose as to where title would have passed, the amount of damages being de- 
pendent on the market value at the place of performance, that is, the place 
where title passes. The court held that upon a sale f.o.b. where the bill of 
lading is made to the seller’s order, title passes upon delivery of the goods to 
the carrier. Is this decision in accord with the Uniform Sales Act and the 
weight of authority? 

The Uniform Sales Act, 121.20 subd. 2, Wisconsin Statutes, and New York 
Personal Property Law, sec. 101, subd. 2, provides, “Where goods 
are shipped and- by bill of lading are deliverable to the seller or his 
agent, or to the order of the seller or of his agent, the seller thereby reserves 
the property in the goods. But if, except for the form of the bill of lading, 
the property would have passed to the buyer on shipment of the goods, the 
seller’s property in the goods shall be deemed to be only for the purpose of 
securing performance by the buyer of his obligations under the contract.” 
The Uniform Sales Act is somewhat confusing in that as the section above 
quoted shows it uses the term property in two senses; first, to denote 
beneficial ownership, and second, to denote property as security only. The 
same confusion is found in sec. 121.56, Wisconsin Statutes, and New York 
Personal Property Law, sec. 137 where it says that the seller loses his lien 
where he sends goods to the buyer by a carrier without reserving property 
in tne goods. This language seems to make the word “lien” the equivalent of 
“property reserved for security,” since no one can properly be said to have a 
lien upon the goods of which he is the owner. 

It is only by so holding, i.e. that the retention of the property in the goods 
as security constitutes merely a lien while the major incidents of property 
are in the buyer, that the seller may maintain an action for the price. The 
following cases support the doctrine of the case annotated. Smith Co. Lid. 
v. Moscahaldes, (1920) 193 App. Div. (N.Y.) 126; 183 N.Y. Supp. 500; 
Glanzer v. Armsby Co. (1917) 165 N. Y. Supp. 1006; Alderman Bros. v. 
Westinghouse Co. (1918) 92 Conn. 419; Lipschitz v. Napa Fruit Co. (CCA. 
1915) 223 Fed. 698, 705, 706 (dictum) ; Robinson v. Houston Ry. Co. (1912) 
105 Texas 185; Rosenberg v. Buffum, (1922) 234 N. Y. 338. 


While the principal case is thus not without respectable authority it seems 
clear that the majority of the courts do not follow the rule there laid down. 
Williston on Sales, sec. 283, says, “if the seller takes a bill of lading in which 
he is named as consignee as well as consignor, the carrier is a bailee for the 
seller, not for the buyer, and title is retained.” This rule as laid down 
by Professor Williston is well supported by authorities. Treadwell v. Anglo- 
American Packing Co. (1882) 13 Fed. 22; Forcheimer v. Stewart, (1885) 
65 Iowa 593; Williams Mercantile Co. v. Fussy, (1895) 15 Mont. 511; 
Georgia F & A Co. v. Blish Milling Co. (1914) 82 S. E. 784, affirmed 241 
U. S. 190; Moss & Co. v. Sell, (1911) 8 Georgia App. 488; Sanders v. Lan- 
dreth Seed Co. (1914) 100 S. C. 389; Greenwood v. Canadian Mill & Ele- 
vator Co. (1905) 52 S. E. 191; Hopkins v. Cowen, (1899) 90 Md. 152; Cra- 
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gun Bros. v. Todd, (1906) 131 Iowa 250. In Baker v. C. M. & St. Paul Ry. 
Co. (1896) 98 Iowa, 438, the court went so far as to hold that title was re- 
tained by the vendor when a bill of lading was made to his own order, although 
part of the purchase price had been paid. 

The principle here discussed is of course subordinate to the more funda- 
mental one that title passes whenever the parties intend it to, if their inten- 
tion is disclosed. Wisconsin Statutes, sec. 121.18 subd. 1, and New York Per- 
sonal Property Law, sec. 99, subd 1. But in absence of such dis- 
closure the form of the bill of lading must usually determine to whom 
the carrier is liable for the loss of the goods, as to where damages shall be 
assessed in action by buyer against seller for breach of contract, and whether 
the vendor has an action for the purchase price. Independently of the Uniform 
Sales Act the fact that the bill of lading is taken out in the name of the seller 
has always been regarded as strong proof of the seller’s intention to reserve 
the jus disponendi so as to prevent the title from passing, and it has been said 
to be almost decisive. 24 Ruling Case Law, 44. Also see, Schwartz & Co. 
v. Woldert Co. (1913) 151 Ky. 743; Presley Fruit Co. v. St. Louis I. M. & 
S. Ry. (1915) 130 Minn. 121; St. Louis & S. F. Ry. Co. v. Allen, (1912) 
31 Okla. 248. 

Therefore unless there were circumstances which do not appear in the re- 
port of the principal case, to rebut the presumption that title was retained by 
the vendor, the case cannot be sustained by the weight of authority. 

ArtHur M. SELLs 


ConsTITUTIONAL Law—Buttpinc Heicuts Limitations—ZoniInGc.—Within 
recent years there has been a rapid increase in laws regulating the physical 
growth of cities. These laws are sometimes by direct legislative enactment, 
but more often are ordinances passed by cities pursuant to authority dele- 
gated by the legislature. Commonly they take the form of Zoning laws, that 
is, dividing the cities into districts and then regulating the size of yards or 
open spaces, the size and kind of buildings that may be erected in each dis- 
trict, and the use they may be put to. An examination of the decisions dis- 
closes that laws are in effect restricting the enjoyment of property (1) as to 
the space that may be occupied by structures, and (2) as to the use that may 
be made of it. Under the former restriction, laws are in effect limiting (a) 
the height to which buildings may be erected, and (b) the area of a lot that 
may be occupied by buildings. In three recent opinions by our Supreme 
Court the constitutionality of Wisconsin statutes on this subject have been 
passed upon. 

(1) As to the restrictions upon the space that may be occupied by struc- 
tures : 

(a) The first group of cases under this division deals with laws limiting 
the height of buildings. In Piper v. Ekern, 180 Wis. 586, 194 N. W. 159, de- 
cided in May, 1923, the court held that the statute limiting the height of 
buildings around the capitol square to ninety feet was not a reasonable exercise 
of police power, but an attempt to acquire property for a public use without com- 
pensation and hence a violation of Art. 1, Sec. 13, Wisconsin Constitutioa and 
the fourteenth amendment of the constitution of the United States. While that 
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statute purported to be a measure aimed to prevent the destruction by fire 
of the state house and the property therein, the fact that the capitol build- 
ing is a stone, fireproof structure, that the nearest building is 378 feet away, 
that the effect of limiting building heights as proposed, on fires, would be 
extremely remote in any event, justifies the conclusion that this was but an 
attempt to preserve the architectural symmetry of the capitol under the dis- 
guise of the police power. Since the law did not reasonably tend to accom- 
plish the purpose in which it sought its constitutional justification, it could 
not be sustained as a police power measure. It could not be sustained under 
the eminent domain power because no compensation was provided for. The 
court, however, intimated that had the statute been of general application it 
would have been upheld. Justice Doerfler by way of dicta said, “All pri- 
vate property is held subject to a reasonable exercise of the police power, 
* * * and it is now firmly established that the state may in the exercise of its 
police powers impose regulations which limit the height of buildings to be 
erected in cities where such regulation is reasonably necessary for the public 
health, the public safety, or the public welfare.” 

Immediately upon the heels of this decision the legislature enacted section 
4444£ which provides: 


“1. In cities of the first class (Milwaukee) no building shall be erected 
to a height of more than one hundred twenty-five feet... . . “i 

“2. Except in cities of the first class (held by the court to mean only 
cities—not rural communities), no building shall be erected to a height of 
more than one hundred feet... . . 4 

“3. The provisions of this act shall not apply to coal or grain elevators, 
sugar refineries, nor cement works.” (Further exceptions as to steeples, 
towers, chimneys, etc. follow.) 

This statute, which is the first state wide statute of its kind in the United 
States, was upheld by our court in three test cases reported in 181 Wis.——, 
195 N. W. 544, decided in October 1923. This legislation, however, is novel 
only in its state wide application, not in any principle of law. That the state 
may regulate the height of buildings as a police measure seems now well 
established: Welch v. Swasey, (1909) 214 U. S. 91, 29 Sup. Ct. Rep. 567, 
53 L. Ed. 923, affirming 193 Mass. 364, 79 N. E. 745, 23 L. R. A. (N. S.) 
1160 (City of Boston—commercial 125 feet; residential 80 to 100 feet) ;Coch- 
ran v. Preston (1908), 108 Md. 220, 70 Atl. 113, 23 L. R. A. (N. S.) 1163 
(preventing erection of any building except a church to a height of over 70 
feet in a designated locality) ; People v. O’Dench (1888) 111 N. Y. 359, 18 
N. E. 862 (limiting height of buildings to 80 feet on certain streets). 

But it was argued that the statute in question was state wide in its appli- 
cation and arbitrary and unreasonable in its classification. It was urged that if 
the provisions had been reversed to permit a height of one hundred twenty-five 
feet in cities of the second class and one hundred feet in Milwaukee, the classifi- 
cation might be sustained; but as it stood it was clearly unreasonable for it 
permitted higher buildings where air and light were needed most, the conges- 
tion the greatest, the streets the narrowest, etc., and vice versa. The answer 
to this argument is that it fails to take into consideration the rights of the 
land owner, which are an element entitled to weight in determining what is 
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reasonable. The greater value of land, and the demand for more space in the 
commercial districts of the large cities, justifies allowing a greater height in 
cities of the first class than in cities of the second class though the streets 
be narrower in the former than in the latter. In the larger cities there is 
the added consideration of better fire fighting facilities. When all things are 
considered, it can not be said that this statute is invalid on this ground, for 
as the court says in Master Bakers v. Weigle, 167 Wis. 569, 168 N. W. 383, 
‘“* * * * * we can not say the classification made offends any constitutional pro- 
vision unless we can say that no argument or consideration of public policy 
exists which could have weight with a reasonable and honest man in making 
the classification adopted, * * * *” 

It was also contended that this statute was but another attempt to preserve 
the architectural symmetry of the capitol, which Piper v. Ekern held was not 
sufficient to justify the exercise of the police power; but it is rudimentary 
that motives of the legislature are immaterial except as gleaned from the 
statute itself. Black on INTERPRETATION oF Laws, 2nd ed., p. 315. 

Likewise, the exceptions of sub-section 3 do not invalidate the act as deny- 
ing equal protection: Welch v. Swasey, and Cochran v. Preston, supra. 

It is therefore evident that Piper v. Ekern and the three instant test cases, 
on the question of constitutionality, are sound law. Whether the above stat- 
ute is wise legislation is not a judicial question. 

(b) The second group of cases under this division deals with laws lim- 
iting the area of a lot that may be occupied by buildings. Section 62.23 sub. 
6 of the statutes provides that cities “* * * may regulate the size of build- 
ings hereafter erected and the area of yards, courts or other open spaces. 
***” This part of the city planning act has not yet been passed on. The 
court in State v. Harper, discussed below, expressly limits its holding to the 
facts before it, but from the trend of its recent decisions, and decisions in 
other jurisdictions, this provision, too, will undoubtedly be sustained. The 
requirement of courts, yards, and open spaces is clearly for the public health 
and welfare, and only a most unreasonable exercise of such power will de- 
feat this right. 


The following recent cases from other jurisdictions sustain laws limiting 
the area of a lot that may be occupied by buildings. Bebb v. Jordon (1920) 
111 Wash. 73, 189 Pac. 533 (requiring a courtyard of a defined area and a 
backyard 13 feet wide). Detroit v. Kunin (1914) 181 Mich. 604, 148 N. W. 
207 (requiring 15 feet of air space in the rear of each tenement) ; and Lin- 
coln Trust Co. v. Williams Building Corporation (1920) 229 N. Y. 313, 128 
N. E. 209, and Opinion of the Justices (1920) 234 Mass. 597, 127 N. E. 525, 
which sustain comprehensive zoning laws requiring, among other provisions, 
certain open spaces. A late Nebraska case, State v. Edgecomb (1922) 108 
Neb. 859, 189 N. W. 617, holding void a law allowing buildings on only 
twenty-five per cent of the area of a lot seems contra, but is distinguishable 
on its facts. Permitting buildings only on as little as one-fourth the area 
of a lot is clearly an unreasonable restriction. 

Building lines as provided for in section 62.23, sub. 11, might, it would 
seem, at least in some jurisdictions, if the purpose was not ultra aesthetic, be 
established under the police power as being for the public health or welfare. 
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But at the present writing, the weight of authority requires that building 
lines be established under the eminent domain power in which case compensa- 
tion is a constitutional prerequisite. See Eubank v. Richmond (1912) 226 
U. S. 137, which reversed 110 Va. 749. 

(2) As to restrictions upon the use of city property: In State v. Harper, 
— Wis. ——, 196 N. W. 451, decided in December, 1923, the plaintiff de- 
sired to make an addition to his dairy plant. He was denied a building per- 
mit on the ground that a Milwaukee ordinance (dividing the city into four 
use districts, namely (1) residential, (2) local business, (3) commercial and 
light manufacturing, and (4) manufacturing) which was passed pursuant to 
authority granted by section 62.23 of the statutes, forbade the increase of 
manufacturing establishments in that district. In an appeal from an order 
quashing a writ of mandamus, the constitutionality of the statute and ordi- 
nance were upheld. 

The above statute and ordinance are enacted under the police power, and, 
as is the case in all police power legislation, are valid if they reasonably tend 
to protect the public health, morals, safety or general welfare. That the 
ordinance by dividing the city into use zones was at least in some degree for 
the public welfare seems clear. In the words of Justice Owen the benefits 
to be derived from such ordinances are: “they attract a desirable and assure 
a permanent citizenship; they foster pride in and attachment to the city; they 
promote happiness and contentment; they stabilize the use and value of prop- 
erty and promote the peace, tranquility and good order of the city.” Whether 
the end desired, or the means used, is reasonable, must be arrived at by weigh- 
ing the benefits and inconveniences. This is a question of fact in each case, 
the determination of which is for the legislature, unless the determination 
is so clearly erroneous that the court “can say with substantial certainty that 
no argument or consideration of public policy exists which could have weight 
with any reasonable or honest man.” State ex rel Kellogg v. Currens, 111 
Wis. 431, 87 N. W. 561. As the determination of whether or not the statute 
is valid is a question of social or economic policy, it is submitted, the court 
correctly left a wide discretion to the legislature. 

State v. Harper is in accord with the trend of the more recent decisions on 
zoning as is evidenced by the following cases which sustain similar legisla- 
tion: Hadacheck v. Los Angeles, (1915) 239 U. S. 394, 36 Sup. Ct. Rep. 
143, 60 L. Ed. 348, Ann. Cas. 1917 B. 927 (preventing manufacture of brick 
because within specfied area); Salt Lake City v. Western Foundry Works, 
(1920) 55 Utah 447, 187 Pac. 829 (establishing residence district; foundry 
excluded) ; Opinion of the Justices (1920) supra, (opining validity of pro- 
posed zoning act excluding tenements and factories from certain districts) ; 
Lincoln Trust Co. v. Williams Building Corporation (1920) supra (compre- 
hensive statute containing certain use restrictions); St. Paul v. Kessler, 
(1920) 146 Minn. 124, 178 N. W. 171 and Brown v. Los Angeles, (1920) 183 
Cal. 783, 192 Pac. 716 (excluding funeral homes from residential sections) ; 
Des Moines v. Manhatian Oil Co., (1921) 193 Iowa 1096, 184 N. W. 823, 
23 A. L. R. 1322 (defendant prohibited from erecting filling station in resi- 
dence zone) ; Ware v. Wichita (1923) 113 Kans. 153, 214 Pac. 99 (not allow- 
ing business building in residence zone). 
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However, some jurisdictions still hold with the earlier decisions that ef- 
forts to exclude harmless establishments, such as retail stores, from residence 
districts are unreasonable and invalid: Calvo v. New Orleans, (1915) 136 
La. 480, 67 So. 338; Stubbs v. Scott, (1915) 127 Md. 8, 95 Atl. 1050; People 
ex rel. vy. Chicago, (1913) 261 Ill. 16, 103 N. E. 609, 42 L. R. A. (N. S. 438) ; 
Levy v. Mravlag, (1921) 96 N. J. L. 367, 115 Atl. 350; Spann v. Dallas, 
(1921) 111 Tex. 350, 235 S. W. 513, 19 A. L. R. 1387; State v. McKelvey, 
(1923) —— Mo. ——, 256 S. W. 474. Some of the cases can be distinguish- 
ed on the ground that there was no enabling statute, or that there was an im- 
proper delegation of powers, but the language used by the courts seems 
directly contra to State v. Harper. 

The interesting note throughout the cases is the constant advance and 
growth of the scope of the police power. The legal proposition remains the 
same, but what constitutes reasonableness is continually changing as society 
progresses. A few years ago, zoning laws creating residence districts would 
have been invalid; today the tendency is to sustain them. Not only do courts 
leave the question of what is for “the public health, safety or welfare” largely 
to the legislature, but in one case, Ware v. Wichita, (1923) supra the court 
comes out squarely and says, “There is an aesthetic and cultural side of mu- 
nicipal development which may be fostered within reasonable limitations.” Jus- 
tice Owen quotes this case with apparent approval. 

It is also interesting to note that in Wisconsin it is settled that the height 
of buildings may be limited without compensation, and cities may be classified 
to allow greater heights in larger commercial centers than in smaller cities. 
Likewise, the creation of comprehensive, scientific use zones is valid though 
no compensation to the landowners is made. And it would seem by inference 
from the Wisconsin decisions and decisions in other jurisdictions that the area 
of a lot that may be occupied by buildings may also be regulated under the 
police power, provided the regulation is reasonable. 

But it may be observed that each separate provision of a zoning ordinance, 
whether partial or comprehensive, whether scientific or otherwise, must abide 
for its validity upon a judicial determination as to whether the restraint 
upon the use of private property is reasonable. 

ArtHur T. THORSON 


BANKs AND BANKING—Trust ComMPANIES—DousBLe LiaBiLity oF STocK- 
HOLDERS. In the case of Cousins, Commissioner of Banking, v. Flertsheim, 
—Wis.—, 196 N.W. 250, the stockholders in a trust company were held sub- 
ject to the double liability imposed by section 2024-44 of the Wisconsin 
statutes upon stockholders in a bank. This decision was based upon the con- 
strued intention “of the legislature to place trust companies and banks upon 
an equal footing so far as regulations, burdens and liabilities were con- 
cerned.” 

The question was as to the meaning of section 2024-700, which, after 
providing that an existing trust company may continue its organization by 
adopting certain procedure or else may reorganize under subchapter II of 
Chapter 94, continues, “In case of continuance or reorganization in either 
manner aforesaid, all powers, ‘trusts, rights and liabilities of any such existing 
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corporation, and the corporate existence of such corporation, shall be deemed 
continuous and all such powers, trusts, rights and liabilities shall ipso facto 
vest in and attach to such continued and reorganized corporations.” The 
court held that these quoted provisions did not secure to existing trust 
companies a continuance of the same powers, trusts, rights and _ liabilities 
which they enjoyed or were subject to, but merely preserved their existing 
contractual rights and liabilities. 

This conclusion was based upon the effect of the laws of 1909. Prior to 
1909 trust companies were organized under Chapter 86 of the Wisconsin 
statutes and governed by sections 1791d to 1791i-5 (St.1898), while the 
banking laws were contained in Chapter 94. But Chapter 186 of the laws 
of 1909 repealed sections 179ld to 179li-5, renumbered the subchapters of 
Chapter 94 and inserted in Chapter 94 a new subchapter IV, sections 2024-77 
to 2024-77r, entitled “Trust Companies”. The first section of this new sub- 
chapter section 2024-77i provides, “Trust company banks may be organized 
pursuant to the provisions of subchapter II, entitled ‘State Banks’ and shall 
be subject to all the provisions, requirements and liabilities of subchapters 
I and II, so far as applicable, except sections 2024-32 and 2024-35, and as 
otherwise hereinafter provided.” Looking at the similarity between the two 
types of corporations and the public interest in their management and 
solvency, this section was termed a plain, affirmative and sweeping declara- 
tion that the legislature intended trust companies and banks to be subject to 
the same provisions, except as specified. Under this construction section 
2024-771 imposes the stockholder’s liability of section 2024-44 upon stock- 
holders in trust companies. That these provisions were intended to effect the 
statutory liabilities was said to be shown by the repeal provisions of Chapter 
186 of the laws of 1909, for otherwise there would be no reason to such repeal. 

A different result was reached in De Haven v. Pratt, 223 Pa. 633, 72 Atl. 
1068. In that case, citing Mean’s Appeal, 85 Pa. 75, the court said, “The double 
liability of corporation stockholders does not exist unless imposed by statute, 
and statutes imposing such are strictly construed.” The same principle was 
applied in Lankford v. Menefee, 45 Okla. 228, 145 Pac. 375, and Williams v. 
Lewis Investment Co., 110 Ia. 635, 82 N.W. 332. 

This rule of strict construction was not denied by the Wisconsin court in 
the decision which gives effect to what it conceives to be a clear and un- 
ambiguous intent of the legislature. The difference in the results of these 
two cases is not due to a failure to recognize the general principles of 
statutory construction, but is due rather to a difference in the history and 
phraseology of the enactments involved. Apart from authority the result 
in the Wisconsin case is in furtherance of the public interest in the solvency 
of trust companies and banks. 

H. H. Persons 








